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Nothing New Under the Sun:
The Law-Politics Dynamic in Supreme
Court Decision Making

Stephen M. Feldman™

Abstract

Recent events have seemed to inject politics into American judicial insti-
tutions. As a result, many observers worry that the Supreme Court, in partic-
ular, has become politicized. According to this view, the Justices should de-
cide cases in accordance with the rule of law and be unmoved by political
concerns. These worries arise from a mistaken assumption: that law and pol-
itics can be separate and independent in the process of judicial decision mak-
ing. But at the Supreme Court (as well as in the lower courts, for that matter),
decision making arises from a law-politics dynamic. Adjudication in accord
with a pure rule of law is a myth. Both law and politics shape legal interpre-
tation and adjudication. Yet, it is worth emphasizing, the ongoing debate over
whether Supreme Court decision making is either law or politics is thoroughly
political. This Essay elaborates on these assertions and explores their rami-
fications.

* Jerry W. Housel/Carl F. Arnold Distinguished Professor of Law and Adjunct Professor of Po-
litical Science, University of Wyoming.
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I. INTRODUCTION

Recent events have seemed to inject politics into American judicial insti-
tutions. For example, a Republican-controlled Senate refused to consider
President Barack Obama’s nominee for the Supreme Court,! and President
Donald Trump, dissatisfied with a lower court ruling, denounced the court’s
“so-called judge.”” These events have intensified many observers’ worries
that the Supreme Court, in particular, has become politicized.> Pursuant to
this view, the Justices should decide cases in accordance with the rule of law
and be unmoved by political concerns.*

These worries arise from a mistaken assumption: that law and politics can
be separate and independent in the process of judicial decision making. But
at the Supreme Court (as well as in the lower courts, for that matter), decision

1. Wade Goodwyn & Nina Totenberg, The Case for Republicans to Consider Merrick Garland’s
Nomination, NAT’L PUB. RADIO (Oct. 27, 2016), https://www.npr.org/2016/10/27/499514065/the-
case-for-republicans-to-reconsider-merrick-garlands-nomination; Michael D. Ramsey, Why the Sen-
ate Doesn’t Have to Act on Merrick Garland’s Nomination, THE ATLANTIC (May 15, 2016),
https://www.theatlantic.com/politics/archive/2016/05/senate-obama-merrick-garland-supreme-court-
nominee/482733/.

2. Thomas Fuller, ‘So-Called’ Judge Criticized by Trump Is Known as a Mainstream Republican,
N.Y. TIMES (Feb. 4, 2017), https://www.nytimes.com/2017/02/04/us/james-robart-judge-trump-ban-
seattle.html.

3. David H. Gans, Republicans Who Block Obama’s Supreme Court Pick Are Violating the Con-
stitution, NEW REPUBLIC (Mar. 16, 2016), https://newrepublic.com/article/131700/republicans-block-
obamas-supreme-court-pick-violating-constitution.

4. Sen. Richard Blumenthal & Monte Frank, Senate’s Refusal to Consider Garland Undermines
Rule of Law, THE HILL (Mar. 24, 2016), http://thehill.com/blogs/pundits-blog/the-judiciary/274154-
senates-refusal-to-consider-garland-undermines-rule-of-law.

44



[Vol. 2017, 43] Nothing New Under the Sun
PEPPERDINE LAW REVIEW

making arises from a law-politics dynamic.” Adjudication in accord with a
pure rule of law is a myth. Both law and politics shape legal interpretation
and adjudication. Yet, it is worth emphasizing, the ongoing debate over
whether Supreme Court decision making is either law or politics is thoroughly
political. This Essay elaborates on these assertions and explores their ramifi-
cations.

Part II of this Essay articulates two traditional and opposed views of Su-
preme Court adjudication: a pure-law approach typically voiced by law pro-
fessors, and a pure-politics approach voiced by many political scientists. Ad-
vocates of a pure-law view usually condemn the intrusion of politics into
adjudication. Politics, they argue, corrupts the neutral application of the rule
of law. Part II also acknowledges variations within the two disciplines, law
and political science. Not all law professors follow a pure-law approach, and
not all political scientists follow a pure-politics approach. Nevertheless, law
professors and political scientists usually retreat to their respective discipli-
nary methods when pushed (for example, to explain a hard Supreme Court
case). Part III explains an intermediate approach to Supreme Court decision
making. Namely, law and politics dynamically interact in legal interpretation
and therefore in adjudication. Part III explains why this law-politics dynamic
undermines the traditional worries about the mixing of politics into judicial
decision making yet acknowledges that the political stakes revolving around
the opposition between law and politics are high. Part IV, the conclusion,
explores the futility and potential harms that arise from an insistence on a
pure-law approach.

II. THE TRADITIONAL VIEWS OF SUPREME COURT ADJUDICATION: PURE
LAW OR PURE POLITICS

Traditionally, two opposed views of Supreme Court decision making
have existed side-by-side. In the legal academy, professors have mostly

5. Thave articulated and explored this law-politics dynamic in a series of articles. Stephen M.
Feldman, Fighting the Tofu: Law and Politics in Scholarship and Adjudication, 14 CARDOZO PUB. L.,
PoL’Y & ETHICS J. 91 (2015) [hereinafter Feldman, Fighting the Tofu]; Stephen M. Feldman, Supreme
Court Alchemy: Turning Law and Politics Into Mayonnaise, 12 GEO. J. L. & PUB. POL’Y 57 (2014)
[hereinafter Feldman, Supreme Court Alchemy); Stephen M. Feldman, Do Supreme Court Nominees
Lie? The Politics of Adjudication, 18 S. CAL. INTERDISC. L.J. 17 (2008) [hereinafter Feldman, Supreme
Court Nominees]; Stephen M. Feldman, The Rule of Law or the Rule of Politics? Harmonizing the
Internal and External Views of Supreme Court Decision Making, 30 L. & SOC. INQUIRY 89 (2005).
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claimed that the Court decides cases by following the rule of law.® The law—
that is, legal rules and doctrines—are embodied in texts such as the Constitu-
tion, statutes, and case precedents. Thus, by reading these texts, Supreme
Court Justices discern the appropriate rules and apply them to the facts of the
instant case. Most important, then, from this law standpoint, politics should
not influence the Justices. The law must be pure; politics corrupts the judicial
process. The Justices must apply preexisting rules rather than making rules
according to their political goals. In the earliest university-based law schools,
during the post-Civil War era, the Langdellian legal scientists generally fol-
lowed this approach, viewing law as a closed system of rules and axiomatic
principles.” Those rules and principles, according to the Langdellians, were
autonomous from societal and political influences. Thus, when deciding
cases, judges were supposed to logically apply the rules and principles while
disregarding their political preferences and even their conceptions of Justice.®

This pure-law approach is currently manifested most clearly in new
originalism. According to new originalists, judges must interpret the consti-
tutional text in accord with its original public meaning. Constitutional mean-
ing, from this perspective, is static, fixed at the time of its ratification, regard-
less of changing political and societal circumstances.” Thus, “[w]ords have
original meanings that are fixed no matter what current majorities may say to
the contrary.”'® Moreover, as Randy Barnett insists, “original public meaning
is an objective fact that can be established by reference to historical materi-
als.”'! According to Justice Scalia, originalism is the only interpretive method
consistent with the rule of law rather than politics. The originalist method,

6. E.g., Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV.
1, 16 (1959); C.C. LANGDELL, A SELECTION OF CASES ON THE LAW OF CONTRACTS: WITH A
SUMMARY OF THE TOPICS COVERED BY THE CASES viii—ix (2d ed. 1879) (preface to 1st ed.) (express-
ing the importance of teaching law students to apply “certain principles or doctrines . . . . to the ever-
tangled skein of human affairs”).

7. LANGDELL, supra note 6, at viii—ix.

8. See STEPHEN M. FELDMAN, AMERICAN LEGAL THOUGHT FROM PREMODERNISM TO
POSTMODERNISM: AN INTELLECTUAL VOYAGE 91-105 (2000) (discussing Langdellian legal science).
But Cf BRIAN Z. TAMANAHA, BEYOND THE FORMALIST-REALIST DIVIDE: THE ROLE OF POLITICS IN
JUDGING 13-63 (2010) (arguing that Langdellians were not pure formalists, but acknowledging that
almost all legal historians characterize them as such).

9. Lawrence B. Solum, We Are All Originalists Now, in CONSTITUTIONAL ORIGINALISM: A
DEBATE 1, 4 (2011) (articulating the “fixation thesis”).

10. Stephen G. Calabresi & Livia Fine, Two Cheers for Professor Balkin's Originalism, 103 Nw.
U.L.REV. 663, 701 (2009).

11. Randy E. Barnett, The Misconceived Assumption about Constitutional Assumptions, 103 Nw.
U.L.REV. 615, 660 (2009).

46



[Vol. 2017, 43] Nothing New Under the Sun
PEPPERDINE LAW REVIEW

Scalia wrote, “is the only one that can justify courts in denying force and effect
to the unconstitutional enactments of duly elected legislatures . ... To hold a
governmental Act to be unconstitutional is not to announce that we forbid it,
but that the Constitution forbids it.”!?

Meanwhile, starting in the 1940s, political scientists began describing Su-
preme Court adjudication as a product of the Justices’ political preferences or
attitudes rather than their adherence to legal rules and doctrines.!® As political
(and other social) scientists developed quantitative methodology, they refined
their political description of Supreme Court decision making.!* According to
Jeffrey A. Segal and Harold J. Spaeth’s attitudinal model, “the Supreme Court
decides disputes in light of the facts of the case vis-a-vis the ideological atti-
tudes and values of the Justices.”!®> A Justice’s ideological attitudes or per-
sonal policy preferences are formed exogenously to the legal system; that is,
the Justice’s preferences do not form because of his or her institutional posi-
tion within the federal judiciary.!® Thus, when Justices Alito and Ginsburg
disagree about the result in a case, they disagree precisely because Alito is
politically conservative while Ginsburg is progressive.!” Some political sci-
entists, most notably Lee Epstein, acknowledge that Justices sometimes adjust
their votes because of strategic considerations, such as the desire to maintain
a judicial majority in a case.!® But according to the pure-politics approach,
Supreme Court opinions, with their elaborate lines of reasoning built on legal
texts and precedents, are either irrelevant (at best) or duplicitous (at worst).
“Courts and judges always lie,” wrote Martin Shapiro."® “Lying is the nature

12. Am. Trucking Ass’ns v. Smith, 496 U.S. 167, 201 (1990) (Scalia, J., concurring); Antonin
Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1184 (1989) (“Just as that manner
of textual exegesis facilitates formulation of general rules, so does, in the constitutional field, adher-
ence to a more or less originalist theory of construction.”).

13. C. HERMAN PRITCHETT, THE ROOSEVELT COURT: A STUDY IN JUDICIAL POLITICS AND
VALUES, 1937-1947 23 (1948) (noting that the post-New Deal Court was regarded by many to be
composed of “yes-men” appointed by President Roosevelt “who were to transform the Court into a
monolithic instrument for justifying the goals of their leader in true totalitarian fashion.”).

14. JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE ATTITUDINAL
MODEL 65 (1993); GLENDON SCHUBERT, THE JUDICIAL MIND: THE ATTITUDES AND IDEOLOGIES OF
SUPREME COURT JUSTICES, 1946-1963 272 (1965).

15. SEGAL & SPAETH, supra note 14, at 65.

16. Keith E. Whittington, Once More Unto the Breach: PostBehavioralist Approaches to Judicial
Politics, 25 L. & SOC. INQUIRY 601, 611 (2000).

17. SEGAL & SPAETH, supra note 14, at 65.

18. Lee Epstein, Jack Knight & Andrew D. Martin, The Political (Science) Context of Judging, 47
ST. Louis U. L.J. 783, 798 (2003).

19. Martin Shapiro, Judges as Liars, 17 HARV. J.L. & PUB. POL’Y 155, 156 (1994).
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of the judicial activity.”?°

To be sure, the two disciplines, law and political science, do not have
monopolies on either of the respective viewpoints—either the legal or the po-
litical science vantage. Some law professors have adopted perspectives that
resonate closely with the predominant political science view. In the 1930s,
some of the more radical legal realists questioned the force and coherence of
legal rules.?! In fact, those realists helped set the stage for the early political
science descriptions of the Court as a political institution.”> Today, an in-
creasing number of law professors reject a pure-law approach while acknowl-
edging that politics plays a role in Supreme Court decision making.** Eric
Segall goes so far as to insist that the Supreme Court does not decide like a
traditional court at all.>* The Justices decide cases “based much more on per-
sonal and contestable value judgments than legal reasoning.”* The Justices,
in other words, “are not bound by preexisting law in any meaningful sense of
the word bound.”*® Meanwhile, some political scientists acknowledge that
law plays some role in Supreme Court adjudication; the Justices do not merely
vote their politics. The historical institutionalists, including Howard Gillman
and Mark Graber, are among the leaders in questioning an all-politics political
science view.?” “Judicial decision making,” writes Graber, “is a practice that

20. Id.

21. See generally JEROME FRANK, LAW AND THE MODERN MIND (1930); Joseph C. Hutcheson,
Jr., The Judgment Intuitive: The Function of the “Hunch” in Judicial Decision, 14 CORNELL L.Q. 274
(1929).

22. Jeffrey A. Segal, What’s Law Got to Do with It: Thoughts From “The Realm of Political Sci-
ence,” in WHAT’S LAW GOT TO DO WITH IT?: WHAT JUDGES DO, WHY THEY DO IT, AND WHAT’S AT
STAKE 17, 26-27 (Charles Gardner Geyh ed., 2011).

23. BARRY FRIEDMAN, THE WILL OF THE PEOPLE 367-68 (2009) (explaining constitutional mean-
ing as arising from a type of “dialogue” between the people and the Justices); Kate Webber, It Is
Political: Using the Models of Judicial Decision Making to Explain the Ideological History of Title
VII, 89 ST. JOHN’S L. REV. 841, 842, 844, 853 (2015) (arguing that the Court’s Title VII decisions are
political).

24. ERIC J. SEGALL, SUPREME MYTHS: WHY THE SUPREME COURT IS NOT A COURT AND ITS
JUSTICES ARE NOT JUDGES xvii, 1-9 (2012).

25. Id.at2.

26. Id.at9.

27. HOWARD GILLMAN, THE CONSTITUTION BESIEGED: THE RISE AND DEMISE OF LOCHNER ERA
POLICE POWERS JURISPRUDENCE 11-12 (1993); Mark A. Graber, Legal, Strategic or Legal Strategy:
Deciding to Decide during the Civil War and Reconstruction, in THE SUPREME COURT AND
AMERICAN POLITICAL DEVELOPMENT 33, 35 (Ronald Kahn & Ken 1. Kersch eds., 2006); Howard
Gillman, The Court as an Idea, Not a Building (or a Game): Interpretive Institutionalism and the
Analysis of Supreme Court Decision-Making, in SUPREME COURT DECISION-MAKING: NEW
INSTITUTIONALIST APPROACHES 65, 79-80, 86 (Cornell W. Clayton & Howard Gillman eds., 1999)
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mixes legal, strategic, and attitudinal considerations in ways that cannot be
fully isolated by scientific investigation.”?®

Typically, though, most law professors and political scientists retreat to
their respective disciplinary approaches when pushed to explain a specific Su-
preme Court decision.”’ Two academic conferences underscore this point.
First, the Association of American Law Schools (AALS) and the American
Political Science Association (APSA) jointly sponsored a Conference on Con-
stitutional Law during the summer of 2002. The purported goals of the con-
ference were “ambitious,” as it would “seek to foster interdisciplinary ap-
proaches to constitutional law.” Specifically, law professors and political
scientists were to join together and become “part of a collaborative commu-
nity.”® Yet, despite these worthwhile goals, the respective and distinctive
disciplinary methods repeatedly surfaced throughout the conference. To be
sure, political scientists discussed law, and law professors discussed politics.
But, in the end, political scientists repeatedly and unequivocally assumed that
political attitudes primarily determined Justices’ votes, while law professors
assumed that legal rules chiefly determined judicial outcomes. This result was
predictable. If one is trained in the methods of a particular discipline, then
when pressed to discuss a difficult case or problem, one naturally draws on
that methodological know-how. To use a perhaps trite metaphor, if you only
have a hammer, then you will try hammering, regardless of the problem.

My second example underscoring this point is the 2017 Pepperdine Uni-
versity School of Law Symposium Conference on The Supreme Court, Poli-
tics, and Reform. The call for proposals described the subject matter as fol-
lows: “Whether the political deadlock over the Merrick Garland nomination
provides a stark indication that the U.S. Supreme Court has become an unduly
political institution and, if so, what internal and external reforms might ad-
dress this problem.” 3! The crux of this call for papers was a concern that the

[hereinafter Gillman, The Court as an Idea]; Howard Gillman, What’s Law Got to Do with It? Judicial
Behavioralists Test the “Legal Model” of Judicial Decision Making, 26 L. & SOC. INQUIRY 465, 492
(2001) [hereinafter Gillman, What’s Law Got to Do with 1t?].

28. Graber, supra note 27, at 35.

29. Thomas M. Keck, Party, Policy, or Duty: Why Does the Supreme Court Invalidate Federal
Statutes?, 101 AM. POL. SCI. REV. 321, 331-34 (2007).

30. Announcements and Calls for Papers, L. & CTS. (Ass’n of Am. L. Sch. & Am. Pol. Sci. Ass’n,
Washington, D.C.), June 5-8, 2002, at 25, http://lawcourts.org/pubs/newsletter/winter01.pdf.

31. Pepperdine Law Review to Host 2017 Symposium, PEPPERDINE UNIV. (Apr. 3, 2017),
https://www.pepperdine.edu/news/2017/04/pepperdine-law-review-host-2017-symposium/.

49






[Vol. 2017, 43] Nothing New Under the Sun
PEPPERDINE LAW REVIEW

that is, politics writ small—will remain part of adjudication no matter how
much or how often scholars deny it, police it, or otherwise try to subdue it.%’

The quest for pure law is also likely to be harmful. Advocates for pure
law resemble neoliberal advocates for a pure or free economic marketplace.
Neoliberals (and other libertarians) pressure us into seemingly endless argu-
ments over the scope of government regulation and interference with the free
market. Market failures are inevitably blamed on government interference.®
In other words, according to neoliberals, the market works best or even per-
fectly when government—that is, politics—is banished. But as Robert Reich
underscores, the free market is a myth.* Economic transactions do not occur
unless the government designs and enforces the rules of the marketplace.
Hence, instead of wasting time debating government restrictions on the mar-
ket, we should examine and discuss the effectiveness and fairness of the cur-
rent rules and possible government improvements of the marketplace.”

Likewise, advocates for pure law (as well as political scientists arguing
for pure politics) pressure us to dwell on the degree to which politics is con-
taminating our judicial processes. For instance, we devote endless resources
to debates over originalism versus non-originalism or to arcane distinctions
among various manifestations of originalism. Should we be old originalists
or new originalists?”! Which originalist approach will take us to the most
refined, the purest, level of constitutional meaning—bereft of political infes-
tation? But instead of seeking the impossible, the banishment of politics from
Supreme Court decision making, we should be exploring the operation and
manifestations of the law-politics dynamic.”?

Here is an example. In 2015, Genevieve Lakier published an article, The

87. Feldman, Fighting the Tofu, supra note 5.

88. For discussions of neoliberalism, see generally DANIEL STEDMAN JONES, MASTERS OF THE
UNIVERSE: HAYEK, FRIEDMAN, AND THE BIRTH OF NEOLIBERAL POLITICS (2012); Stephen M. Feld-
man, The End of the Cold War: Can American Constitutionalism Survive Victory?,41 OHION. U. L.
REV. 261,300-14 (2015).

89. ROBERT B. REICH, SAVING CAPITALISM: FOR THE MANY, NOT THE FEW 3-6, 84-85 (2015);
see also THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 20-21 (Arthur Goldhammer
trans., 2014) (emphasizing that economic inequality arises from political choices rather than unalter-
able market forces).

90. REICH, supra note 89, at 67, 11, 153-54.

91. Stephen M. Feldman, Constitutional Interpretation and History: New Originalism or Eclecti-
cism?,28 BYU J. PUB. L. 283, 284-86 (2014) (distinguishing old and new originalisms).

92. Vasan Kesavan & Michael Stokes Paulsen, The Interpretive Force of the Constitution’s Secret
Drafiing History, 91 GEO. L.J. 1113, 1114 (2003) (arguing that originalism is “working itself pure”).
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Invention of Low-Value Speech, in the Harvard Law Review.”® Lakier pro-
vides a historical critique of the two-level theory of free speech.”* According
to the two-level theory, the First Amendment fully protects most expression
but does not protect (or weakly protects) certain low-value categories of ex-
pression, such as incitement, obscenity, and fighting words.”® As Lakier cor-
rectly points out, the post-1937 New Deal Court basically invented the two-
level theory while simultaneously asserting that it was historically grounded
in the original understanding of the First Amendment.”® Despite the New Deal
Court’s historical errors, most subsequent courts and commentators have ac-
cepted many of its assertions.’”’

Lakier gets most of the history correct.”® The problem is that her argu-
ment revolves almost entirely around theory and doctrine—the history of the
two-level theory and the doctrine of free speech. Lakier’s history is arid and
bereft of nuance. In actuality, the New Deal Court forged the two-level theory
in the crucible of political crisis. During the 1930s and early 1940s, the nation
confronted mass industrialization, urbanization, dramatic shifts in population
demographics, a massive and long economic depression, the rise of totalitar-
ian and fascist governments abroad, and a World War.”® Early in the 1930s,
the practices of American democracy dramatically changed, and those new
practices were described and justified by the development of pluralist demo-
cratic theory late in the decade and over the next twenty years or s0.'% One
cannot fully grasp the Court’s incredible transformation of free-speech doc-
trine during these years, including the emergence of the two-level theory,
without accounting for this crucial political context. How much did the Court
alter its approach to free-speech issues? During the World War I era and the

93. Genevieve Lakier, The Invention of Low-Value Speech, 128 HARV. L. REV. 2166, 2168-70
(2015).

94. Id.

95. Brown v. Ent. Merchants Ass’n, 564 U.S. 786, 790-91 (2011); United States v. Stevens, 559
U.S. 460, 468—69 (2010).

96. Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942); Lakier, supra note 93, at 2197—
2207.

97. Lakier, supra note 93, at 2207-11.

98. STEPHEN M. FELDMAN, FREE EXPRESSION AND DEMOCRACY IN AMERICA: A HISTORY 392—
407 (2008) (explaining how the two-level theory emerged shortly after the 1937 Supreme Court turn).

99. Id. at291-348,383-419.

100. Id. at291-382. For examples of political and constitutional theorists articulating pluralist de-
mocracy, see generally WILFRED E. BINKLEY & MALCOLM C. M0OOS, A GRAMMAR OF AMERICAN
POLITICS: THE NATIONAL GOVERNMENT (1949); ROBERT A. DAHL, A PREFACE TO DEMOCRATIC
THEORY (1956); V.O. KEY, JR., POLITICS, PARTIES, AND PRESSURE GROUPS (1942).
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1920s, the Court upheld every government punishment of expression.'’! The
First Amendment protection of speech and writing was flimsy, at best. But
starting in 1937 and in the immediately following years, the Court upheld one
First Amendment claim after another.'”? Free expression became, quite sud-
denly, a constitutional “lodestar[].”!%*

Why does it matter that Lakier presents a thin history of free-expression
developments? Because based on her history (of theory and doctrine), she
recommends a rather tepid modification of the Roberts Court’s approach to
free speech. Lakier does not face the political, social, and economic crises
confronting the nation today and the potential implications of those crises for
free expression. Like the New Deal court, the Roberts Court faces a nation
and world in critical flux.'® The nation and world today are characterized by
deteriorating international agreements, the rise of new authoritarian dema-
gogues, the Internet and digital technology, gross income and wealth inequal-
ity in the United States and the world, mass incarceration in America, unprec-
edented political polarization in America, multinational corporations,
globalization, mass surveillance, and terrorism around the world.!% Yet, the

101. See, e.g., Gitlow v. New York, 268 U.S. 652, 670-72 (1925) (upholding state criminal syndi-
calism conviction); Debs v. United States, 249 U.S. 211, 216-17 (1919) (upholding Espionage Act
conviction); Schenck v. United States, 249 U.S. 47, 52-53 (1919) (upholding Espionage Act convic-
tions); see FELDMAN, supra note 98, at 241-91 (explaining free expression during World War I).

102. See, e.g., Thornhill v. Alabama, 310 U.S. 88, 105-06 (1940) (holding that labor picketing is
protected free speech); Schneider v. State, 308 U.S. 147, 165 (1939) (invalidating conviction for dis-
tributing handbills); Hague v. Comm. for Indus. Org., 307 U.S. 496, 531-32 (1939) (upholding right
of unions to organize in streets).

103. G. Edward White, The First Amendment Comes of Age: The Emergence of Free Speech in
Twentieth-Century America, 95 MICH. L. REV. 299, 300-01 (1996).

104. See generally KARL POLANYI, THE GREAT TRANSFORMATION: THE POLITICAL AND
EcoNOMIC ORIGINS OF OUR TIME (2001 ed.) (explaining massive changes of the early-twentieth cen-
tury).

105. See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE
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Roberts Court decides free-expression cases by invoking originalism and the
traditional philosophical rationales for free expression such as self-govern-
ance and the marketplace of ideas.'” The Court decides cases like Citizens
United v. Federal Election Commission, upholding (or creating) a right for
corporations to spend unlimited sums on political campaigns, and then the
Justices claim that their conclusion is neutral and apolitical.'?’

But, of course, the Court’s decisions, including Citizens United, are never
neutral and apolitical. The law-politics dynamic always animates legal inter-
pretation. The Justices cannot escape politics writ small. When law profes-
sors propagate a pure-law account of Supreme Court decision making, we im-
plicitly encourage disregard of the social, economic, and political contexts and
ramifications of decisions. Even if we spout platitudes such as “we are all
realists now” but then retreat to the parsing of cases and the analyses of doc-
trine to explain judicial decisions, we present only a partial and misleading
depiction of the decision making process. Instead of exploring the operation
of the law-politics dynamic, we worry about whether politics is contaminating
Supreme Court adjudication. It is well past time for law professors to realis-
tically analyze and assess Supreme Court decision making.
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