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Overall, observational studies provide solid support for the conclusion that
individuals appearing before administrative agencies allocating various benefits
fare better when they are represented. Could a finding that is so widespread be
attributable to endogeneity? Unemployment claims, disability claims, and
welfare benefit claims might be similar to housing disputes in that those with
strong claims might be more apt to seek representation.””’ In fact, that is part of
the conclusion drawn by the authors of the randomized study that failed to find
a benefit of legal representation in administrative appeals.”® They concluded
that while they randomized offers of representation among those in their
sample, the sample as whole was not representative of the population.*®’
Rather, those individuals who sought out legal representation differed—either
in terms of their case or some personal characteristic—that made their cases
more likely to be successful .’

In asylum cases, the situation may differ. Given the enormously high
stakes, one might expect that claimants would do everything they can to remain
in the country. The ability of these individuals to seek legal counsel, however,
may vary greatly depending on their detention status and whether they are
seeking asylum affirmatively or in defense to a proposed removal.””
Consequently, any endogeneity might arise from lawyers’ decisions to take on
particular cases.

Given the tremendous shortfall in representation in asylum cases,”’” it
seems unlikely that lawyers would select those cases that have little chance of
success. For example, in an evaluation of the BIA Pro Bono Project that
“increase[ed] the prevalence and quality of appellate briefs before the [BIA],”
the authors described the extensive screening process that determined which
cases will receive representation.””” Thus, if there is a trend toward lawyers
representing “better” cases, then the finding that lawyers achieve more
favorable outcomes in administrative hearings might be driven in part by this
screening process.

to a claimant had no statistically significant effect on the claimant’s probability of a victory when
compared to a control group in which 49% of the members received representation from other service
providers and in which the remainder of the members may have received other forms of assistance.’”).

267. See, e.g., Rubin, supra note 224, at 629.

268. Greiner & Pattanayak, supra note 5, at 2173.

269. Id.

270. Id.

271. See EXEC. OFFICE, supra note 242, at 6.

272. See Rubin, supra note 224, at 628-29.

273. See EXEC. OFFICE, supra note 242, at 2, 6.
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D. Employment Law

Employment cases are difficult for employees. Scholars have argued that
the system of employment discrimination is stacked badly against
employees.””* Numerous studies document chronically low success rates by
employees in employment discrimination cases.”’” Even when employees
succeed, they lose far more often on appeal than employers or other kinds of
individual plaintiffs.””® Attorneys invariably represent employers, whereas
employees often are not represented.””” Does legal representation improve the
outlook for employee plaintiffs?

Studies of the effect of legal representation in federal employment
discrimination suggest employees fare better when represented, as seen in
Table 4. One study analyzed a sample of dispositive pre-trial motions in
federal district court cases of alleged racial discrimination and concluded that
unrepresented plaintiffs were nearly half as likely as represented plaintiffs to
win.””® The study relied on published opinions, which the author acknowledged
are not a “perfect reflection of similar claims or case filings.”*”” A companion
review of a smaller sample of case filings also documents less favorable
outcomes for unrepresented plaintiffs who were less likely to obtain a
settlement, more likely to have their cases dismissed, and more likely to lose at

274. See, e.g., Kevin M. Clermont, Theodore Eisenberg & Stewart J. Schwab, How Employment
Discrimination Plaintiffs Fare in the Federal Courts of Appeals, 7 EMP. RTS. & EMP. POL’Y J. 547, 547
(2003) (“Employment-discrimination plaintiffs swim against the tide[,] [c]Jompared to the typical
plaintiff . . . .”); Wendy Parker, Lessons in Losing: Race Discrimination in Employment, 81 NOTRE
DaME L. REv. 889, 891 (2006) (noting “plaintiff’s slim chances of winning an employment
discrimination suit”).

275. See, e.g., Joe S. Cecil et al., A Quarter-Century of Summary Judgment Practice in Six Federal
District Courts, 4 J. EMPIRICAL LEGAL STUD. 861, 905 n.117 (2007) (noting that it is common for courts
to dispose of employment discrimination cases through summary judgment); Kevin M. Clermont &
Stewart J. Schwab, Employment Discrimination Plaintiffs in Federal Court: From Bad to Worse, 3
HARv. L. & PoL’Y REv. 103, 103 (2009) (finding that employment discrimination plaintiffs “win a
lower proportion of cases during pretrial and at trial”); Kevin M. Clermont & Stewart J. Schwab, How
Employment Discrimination Plaintiffs Fare in Federal Court, 1 J. EMPIRICAL LEGAL STUD. 429, 44146
(2004) [hereinafter Clermont & Schwab 2004] (“The most significant observation about the deciding of
cases, then, is the long-run lack of success at trial for employment discrimination plaintiffs, relative to
other plaintiffs.”); Theodore Eisenberg, Litigation Models and Trial Outcomes in Civil Rights and
Prisoner Cases, 77 GEO. L.J. 1567, 1583-84 (1989) (reporting that employment discrimination plaintiffs
win less frequently than civil rights plaintiffs).

276. Clermont & Schwab 2004, supra note 275, at 449-50.

277. Seeid. at 457.

278. Parker, supra note 274, at 915, 947 tbl.A2 (estimating the odds of winning are 45.2% lower for
unrepresented plaintiffs compared to represented plaintiffs).

279. Id. at 903.
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