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Fifth Circuit had deferred to the FCC’s interpretation under Chevron * but in
so doing acknowledged both that the interpretive question implicated the
very scope of the FCC’s statutory jurisdiction and that the circuit courts
were divided over whether Chevron review was appropriate for such
interpretations.”> The Supreme Court explicitly granted the City of
Arlington’s petition for certiorari to resolve that circuit split.** The Court
divided six to three regarding the outcome, with Justice Scalia writing for
the Court. Justice Breyer wrote separately in concurrence, while Chief
Justice Roberts authored the dissenting opinion.

According to Justice Scalia for the City of Arlington majority, Chevron
provides the standard for reviewing jurisdictional as well as
nonjurisdictional interpretations for the simple reason that “the distinction
between ‘jurisdictional’ and ‘nonjurisdictional” interpretations is a mirage™’
and “judges should not waste their time in the mental acrobatics needed to
decide whether an agency’s interpretation of a statutory provision is
‘jurisdictional’ or ‘nonjurisdictional.””® (Notably, however, Justice Scalia
then proceeded to offer several examples of past cases in which the Court
had extended Chevron deference to jurisdictional interpretations, arguably
demonstrating that the distinction might not be so difficult.)® Justice Scalia
encountered little opposition from his colleagues for those conclusions.
Justice Breyer agreed wholeheartedly,” while Chief Justice Roberts for the
dissenters maintained that focusing on jurisdictional versus nonjurisdictional
interpretations “misunderst[oo]d the argument.””'

Stepping away from the jurisdictional versus nonjurisdictional
distinction, however, the opinions in City of Arlington reflect a much more
substantial disagreement over how to evaluate the scope of Chevron’s
applicability. Notwithstanding his general disdain for Mead,” Justice Scalia

24. See City of Arlington v. FCC, 668 F.3d 229, 254 (5th Cir. 2012).

25. Seeid. at 248.

26. City of Arlington v. FCC, 133 S. Ct. 524 (2012). The Court limited the grant of certiorari to
“Question 1 presented by the petition.” /d. That question asked “[w]hether . . . a court should apply
Chevron to review an agency’s determination of its own jurisdiction.” Petition for Writ of
Certiorari, City of Arlington, 133 S. Ct. 524 (No. 11-1545).

27. City of Arlington, 133 S. Ct. at 1868.

28. Id. at 1870.

29. Id.at 1871-73.

30. Id. at 1875 (Breyer, J. concurring in part and concurring in the judgment).

31. Id. at 1879 (Roberts, C.J. dissenting).

32. Justice Scalia has filed several solo concurring and dissenting opinions seemingly for the sole
purpose of complaining about Mead. See, e.g., Coeur Alaska, Inc. v. Se. Alaska Conservation
Council, 557 U.S. 261, 296 (2009) (Scalia, J. concurring) (“I favor overruling Mead.”); Smith v.
City of Jackson, 544 U.S. 228, 244 (2005) (Scalia, J. concurring) (criticizing Mead for creating
“unduly constrained standards of agency deference”); United States v. Mead Corp., 533 U.S. 218,
239 (2001) (Scalia, J. dissenting) (objecting strongly to Mead’s limitation of Chevron’s scope).
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interpreted the Court’s Mead jurisprudence as requiring only “a general
conferral of rulemaking or adjudicative authority” for Chevron to extend to
the entirety of a statute.” Past that relatively limited inquiry, the key
question for Justice Scalia was “simply, whether the agency has stayed
within the bounds of its statutory authority.”**

While agreeing with much of Justice Scalia’s analysis, Justice Breyer
wrote separately to suggest a somewhat more limited scope for Chevron.*
Contending that “the existence of statutory ambiguity is sometimes not
enough to warrant the conclusion that Congress has left a deference-
warranting gap for the agency to fill,” Justice Breyer detailed at some length
the slew of factors he considers relevant for purposes of evaluating whether
Chevron provides the appropriate standard of review in a given case.*®

Finally, Chief Justice Roberts’s dissenting opinion envisioned yet
another approach to Chevron’s scope. He rejected the claim that Chevron
review should be available for every ambiguous statutory provision
contained in a statute over which Congress has given an agency general
rulemaking or adjudicative power to act with the force of law.”’ Rather, for
Chief Justice Roberts, upon deciding that a statutory provision is ambiguous,
reviewing courts ought to ask whether Congress intended to give the agency
the power to resolve that particular ambiguity .*®

Put slightly differently, in City of Arlington, Chief Justice Roberts called
for applying Mead and evaluating Chevron’s applicability to an agency’s
interpretations of a statute on a provision-by-provision, ambiguity-by-
ambiguity basis, whereas Justice Scalia (and a majority of the Court)
preferred determining Chevron’s scope on a statute-by-statute basis.
Moreover, only two other Justices agreed with Chief Justice Roberts in City
of Arlington, while Justice Scalia’s characterization of Mead in that case
corresponds to several other Court opinions.”

33. City of Arlington, 133 S. Ct. at 1874.

34, Id. at 1868.

35. Id. at 1875 (Breyer, J. concurring in part and concurring in the judgment). Justice Breyer
does not object to Mead, but like Justice Scalia, he has often written separately to describe his
understanding of Chevron and Mead. E.g., Carcieri v. Salazar, 555 U.S. 379, 396-97 (2009)
(Breyer, J. concurring); Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
1003-05 (2005) (Breyer, J. concurring); see also Christensen v. Harris County, 529 U.S. 576, 596—
97 (2000) (Breyer, J. dissenting) (offering, in a predecessor case that foreshadowed Mead, a different
vision of Chevron’s scope from that articulated by either Justice Thomas (for the majority) or Justice
Scalia in that case).

36. City of Arlington, 133 S. Ct. at 1875-76.

37. Id. at 1881 (Roberts, C.J., dissenting).

38. Id.

39. See, e.g., Mayo Found. for Med. Educ. & Research v. United States, 562 U.S. 44, 52-53, 57—
58 (2011); Negusie v. Holder, 555 U.S. 511, 513-15 (2009); United States v. Eurodif S. A., 555 U.S.
305, 314-18 (2009); Brand X, 545 U.S. at 980-81; Household Credit Servs., Inc. v. Pfennig, 541
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