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traverse and what they had learned about crossing the street safely.'®® They
knew that the risk of stranger abduction was negligible.'' But it turned out
that the greatest threat, and the greatest risk to the children, may have been
the state itself, which purported to be acting in the interest of the child.'®* It
was the state that took the Ohio child from the post office and into detention,
and kept her from her parents (at least for a short time). In both cases, it was
the state, not a kidnapper, that threatened to remove the children from their
families altogether.'”® The lesson to be learned by parents everywhere who
read this story is that their risk management decisions must incorporate the
risk that the state will intervene.

By exposing children and families to a new threat (a new risk), the state
is not making the world safer for children and families, but more dangerous,
particularly as the intervention or removal itself is likely to be traumatic for
the child." Those elusive lessons in self-sufficiency and personal
responsibility are harder to teach than ever, with parents living in fear of
their neighbors’ judgments, backed by the threat of state force.

A number of studies have been conducted that assess perceptions of
CPS and document parents’ fears:

One of the concepts dominating the discussion in the[] studies on
family perceptions of CPS is the power over families that parents
believe caseworkers have. In Gary Dumbrill’s study on parental
perceptions of CPS agencies, parents describe this perceived power
over them as negative, “absolute,” “tyrannical,” indomitable, and
“frightening . . . .” Parents’ feelings of helplessness, vulnerability,
and fear are magnified by the perception that CPS is an indomitable

force that cannot be confronted or questioned.'®

The sheer power, or perceived power, of CPS has tremendous potential
to distort parents’ risk-management decisions. In today’s world, parents are

160. Skenazy, supra note 139.

161. See id.

162. See id.

163. Seeid.

164. See discussion infra Part I11.C.

165. Soledad A. McGrath, Differential Response in Child Protection Services: Perpetuating the
1llusion of Voluntariness, 42 U. MEM. L. REV. 629, 656-57 (2012) (citing, inter alia, Gary C.
Dumbrill, Parental Experience of Child Protection Intervention: A Qualitative Study, 30 CHILD
ABUSE & NEGLECT 27 (2006)).
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effectively coerced into acting on emerging cultural standards of
overprotection, rather than on their own judgment as to what is best for their
child. This is precisely because those standards are likely to be enforced by
CPS and backed by the threat (and power) to take one’s children away.

While it might be tempting to dismiss the fear of CPS intervention as
overblown—much like the threat of stranger abduction—there is
considerable evidence that CPS is often too quick to effect removal of
children from their families and homes.'" Congress said as much in 1995,"”
and the problem has not gotten better in the years following.'®™ In 2008,
267,000 children were removed from their homes as a result of a
maltreatment investigation.'® About a third of these were “nonvictims,” for
whom no maltreatment was found."” Contrasted with the 115 children who
are victims of stereotypical stranger abduction each year,"" it appears that a
child who has not been maltreated is far more likely—almost 1000 times
more likely—to be taken from the family by CPS than to be taken from the
family by stranger abduction.'”

2. Over-Reporting

Free Range parents are unlikely to fly under the radar because the law
encourages over-reporting of suspected instances of child endangerment.'”
All fifty states have imposed mandatory reporting requirements on medical
personnel, teachers, school officials, and social workers, and forty-nine
states require law enforcement offers to report.™ As of 2010, eighteen

166. Coleman, supra note 39.

167. See supra note 38 and accompanying text.

168. See generally CHILD MALTREATMENT 2008, supra note 63.

169. Hafemeister, supra note 59, at 878.

170. CHILD MALTREATMENT 2008, supra note 63, at tbl.6-6 (noting that 87,211 “nonvictims”
were removed); Hafemeister, supra note 59, at 879 (“[O]ver one out of every three children removed
from their homes are not found to have been maltreated.”).

171. DAVID FINKELHOR ET AL., supra note 103, at 2-3. Stereotypical kidnappings are defined as
“abductions perpetrated by a stranger or slight acquaintance and involving a child who was
transported [fifty] or more miles, detained overnight, held for ransom or with the intent to keep the
child permanently, or killed.” Id. at 2.

172. Id. This ratio, 966:1, includes only those CPS removals for which no maltreatment was
found. Overall, a child is 2,322 times more likely to be taken from the family by CPS than taken
from the family by a kidnapper.

173. Hafemeister, supra note 59, at 829.

174. Id. at 851. Forty-one states require members of the clergy to report, and California identifies
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states had broadened the requirement to include “all citizens.”'””

These requirements are bolstered by a system of incentives virtually
guaranteed to result in serious over-reporting. In addition to the requirement
that parties who have no training or expertise in how to identify a report-
worthy situation make a report, the law of forty-six states imposes criminal
penalties on those who become aware of suspicious facts but fail to report
that a child may be at risk.'”

To further encourage potential reporters to err on the side of reporting,
CAPTA requires, as a condition of federal funding, that the states provide
immunity from liability to all reporters of child abuse.'”” Virtually all states
now provide such immunity,'”® so there is no legal risk for reporting, but
considerable exposure to legal risk, including criminal prosecution in most
states, for a failure to report.'”

These legal provisions create a perfect storm for over-reporting.”™ And
CPS cannot and will not ignore the resulting flood of reports for a variety of
reasons discussed below.’® Erring on the side of child protection means
acting to protect—usually to remove—the child, even if the reports are not
fully investigated."® And in an era of growing filings and limited resources,
timely and complete investigations may well be a luxury that the system
cannot afford.”™  Hence, the over-reporting results in too hasty and
unwarranted removals, a common phenomenon documented above.'8

Given that one of the key elements of Free Range parenting is allowing
children to be out and about on their own, taking responsibility for
themselves, they are highly visible to the rest of the community. While
stereotypical child abuse takes place behind closed doors and often goes
undetected, Free Range parenting is apparent to all the neighbors, any of

thirty-eight separate categories of persons who carry legal duties to report. /d. at 851-52.

175. Id. at 853-54.

176. Id. at 864. Seven states specifically add provisions for civil liability as well. Id. at 865.

177. 42 U.S.C. § 5106a(b)(2)(B)(vii) (2012).

178. Hafemeister, supra note 59, at 860. Until 1996, the immunity applied even to reports made
in bad faith. See id. In 1996, CAPTA scaled back the immunity requirement, providing protection
only for “good faith” reports. Id.; 42 U.S.C. § 5106a(b)(2)(B)(vii).

179. Hafemeister, supra note 59, at 863—-64.

180. Id. at 829.

181. See discussion infra Part I11.B.4.

182. See infra Parts 111.B.4.b, I11.C.

183. See infra Parts 111.B 4.b, I11.C.

184. See discussion supra Part I1.A.3.
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