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Aircraft Noise Pollution: Is Land Use
Planning the Answer?
By MILAN M. DOSTAL*

INTRODUCTION

The advancement of twentieth century industrial civilization has
generated problems of pollution never before encountered by man.
While this large scale attack is aimed over a broad spectrum of
the human physical senses, one of the most insidious of these pol-
lutants is noise.

The level of noise has been increasing in the urban environment
at the rate of 1 dB! annually2 If the level of sound keeps increas-
ing at the same rate, some authorities believe that by the year 2000
deafness and loss of hearing will be common, if not universal, for
those who dwell within the noisiest sections of our cities.?

Apart from the general rise of the sound level, localized “acoustic
slums” have been created near airports in recent years. The Envi-
ronmental Protection Agency has reported that 16 million Ameri-
cans are exposed to from moderate to very severe aircraft noise
levels.* Noise from major airports has made living impossible in
areas as far as five miles from an airport.® Within such areas noise
disrupts conversation, sleep, education, and the tranquility that
most people expect to enjoy with home occupancy.®

Noise is usually described as sound that is not wanted by those
who are exposed to it.” Aircraft noise is usually less tolerable to

* B.B.A, 1952 and J.D., 1957, University of Minnesota; Councilman,
City of Newport Beach; Mayor Pro-tem, City of New Port Beach; former
Assistant U.S. Attorney, Southern District of California; President, National
Organization to Insure a Sound Controlled Environment (N.0O.LS.E.). The
author appreciates the research assistance of Alan N. O’Kain and Henry M.
Stone. -

1. “dB” is the abbreviation for the decibel, the basic unit of measure-
ment of sound.

2. Remarks by Alvin F. Meyer, Jr., Acting Director, Office of Noise
Abatement and Control, Environmental Protection Agency to National Or-
ganization to Insure a Sound-Controlled Environment (N.O.IL.S.E.), May 19,
1971, Washington, D.C.

3. See generally, EPA, PuBLic HEALTH AND WELFARE CRITERIA FOR NOISE
(1973); and EPA, INFORMATION ON LEVELS oF NOISE REQUISITE TO PROTECT
Pusric HEALTH AND WELFARE WITH ADEQUATE MARGIN OF SAFETY, (1974).

4. EPA, REPORT ON AIRCRAFT-AIRPORT NOISE, at 14 (1973).

5. Berger, Nobody Loves an Airport, 43 S. CaAL. L. REv. 631, 737 (1970).

6. DOT-NASA, Civil Aviation Research and Development Policy Study
5-3 (1971). As an example of the disturbance airport noise can cause, the
area affected by excessive noise around J.F.K. Airport in New York includes
35,000 dwellings, 22 public schools, and several dozen churches and clubs.

7. C.M. Harrrs, HANDBOOK OF NOISE CONTROL, 1-11 (1957).
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the exposed person because it not only interferes with his tranquil-
ity, but he realizes that those who are generating the source of his
disturbance are doing so at a profit. Thus, his tolerance of this
type of noise can be lower because it is his quality of human life
that is being degraded in the name of technological advancement
and progress—usually someone else’s economic progress.

The available data on the effects of noise on the human body
consistently show that a high annoyance factor is' exemplified with
interference with speech communication, physiological and psycho-
logical stress reactions,® and the possibility of hearing loss.?

Effective control of aircraft noise has been an extremely difficult
problem. Regulation has not kept pace with the attempted control
of other pollution problems such as water or air quality. Among
the factors causing this delay have been the lack of citizen aware-
ness of the seriousness of the problem, apathy of those not affected,
justification based upon “progress”, “advancement” or “economic
necessity”, physiological and psychological differences in the effect
of sound on individuals, and the conflict between the various regu-
lating agencies.

THE NATURE OF NOISE PoLLUTION

Most complaints about aircraft noise come from citizens who
merely hear the noise and are disturbed by it. This type of subjec-
tive evaluation is usually an inadequate standard upon which to

8. See SuB-COMMITTEE ON NOISE ON CONSERVATION OF HEARING AND RE-
SEARCH CENTER, SUB~-COMMITTEE ON NOISE, GUIDE FOR CONSERVATION OF HEAR-
ING IN Norse (1964); W.J. STEWART, U.S. DEPARTMENT OF HEALTH, EDUCATION
AND WELFARE, HEALTH AND THE URBAN ENVIRONMENT (Public Health Serv-
ice Reprint, Oct. 28, 1966); Hearings on Noise: Its Effect on Man and
Machine, Before Special Investigating Sub-Committee of House Commission
on Science Astronautics, 86th Cong., 2nd Sess., (1960); Dr. J.D. Doughterty
and D.O.I. Welsh, New England Journal of Medicine, Oct. 6, 1966, See Dr.
J. Buchwalr, Trial 6 (1966).

Some reactions to noise effects are as follows:

Emotional Non-Emotional
anger distraction
annoyance fatigue
anxiety increased effort
hostility inefficiency
indignation
tension

9. See the American Speech and Hearing Association publication, CoN-
FERENCE PROCEEDINGS, NOISE As A PuBLic Heavta Hazarp (1968); EPA, NoisE
PoLLUTION, 6, (Aug. 1972); Gould and Sullivan, Noise, 216 Annals of the
New York Academy of Science 17, 19 (1973).
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base effective legislation, conduct successful litigation, or even give
sufficient impetus to spawn voluntary noise abatement action.
Thus, a scientific analysis of sound as an acoustic vibration capable
of producing an auditory sensation is a more logical and objective
basis for attempting to describe and control this unusual type of
pollution.

Objective measurements of aircraft sound although serving a
bearing on but not necessarily being solely responsible for the
sound being “unwanted”, are as follows:

1. Decibel Level. The relative measure of sound pressure is de-
scribed in decibels on the logarithmic scale.!® Hence, when the

10. The scale used under California regulations for the measurement of
noise levels is the decibel scale. A practical application of which is de-
scribed in Hildebrand, Noise Pollution: An Introduction to the Problem
and An Outline for Future Legal Research, 70 CoLuM. L. REv. 652, 670
(1970), as follows:

Various Sounds in Decibels

200 o Noise Weapon
190 |
Lethal Level 180 |
170 |
160 [
150 [ Jet Aircraft at 200/
1490 |
130, [ Pneumatic Riveter;
- Air Raid Siren
Threshold of Pain 120 |
110 | . Power Mower
100 | Food Blender, Motorcycle
60 [ Sports Car; Heavy Truck
Danger Level 80 |
7 | Busy Street
60 | Normal Conversation
50 Quiet Street, Average
Urban Interior
0 | Quiet Room; Residential
Area at Night
0 Tick of Watch
20 . | Whisper
10 | Leaves Rustling in the
Wind
Theshold of Hearing 0
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level goes up from a normal conversation (assuming approximately
60dB) to a jet aircraft overflight (assuming only 150dB) the ear
suffers not just a little more than doubling of pressure, but a one
billion fold increase! It should be noted that the Environmental
Protection Agency (EPA) reports that contribution to hearing im-
pairment begins at 70dB exposure.’*

2. Duration. The amount of time that the sound is heard, com-
monly measured in seconds or minutes.

3. Acoustic Frequency. This is a measure of the pitch, usually
designated as “Hertz” or cycles per second. The higher the pitch,
the greater number of complete oscillations per second.

4, Time of Day. Disturbances during normal sleeping hours are
more annoying than if the same sound is heard during a daytime
activity.

5. Number of Occurrences. An occasional noise is usually less
objectionable than a constant repeating noise that does not cease.

6. Fear Factor—Closeness. Aircraft accidents reported by the
media cause a psychological subconscious fear of bodily harm or
injury to others upon the hearing of oncoming aircraft.

Human sensitivity to sound is a function of all 6 of the above
factors. Future research will probably isolate additional ones.

Since the usual human ear discriminates against low frequencies,
(i.e., is more sensitive to higher frequencies), a low volume of high
pitched sound is heard more easily than a low pitched sound of the
same volume. In order to compensate for this discrimination, mea-
suring devices have been prepared to differentiate the volume of
sound having different wave lengths. Low frequencies are discrim-
inated against most severely in what is known as the commonly
used “A” weighting network. Thus, the “A” network more nearly
records what the normal ear hears. Accordingly, most ordinances
dealing with the sound decibels also specify the weighing system
that is used (e.g. 100 dBA) .12

It is not the purpose of this article to go into technical analysis
of noise, nor the measurement thereof. One would be remiss, how-
ever, if a mere listing of some of the methods of measurement was

11. EPA, Norse POLLUTION, supra note 9, at 6.
12. See, e.g., TITLE 4, CaL. Apm. CoDE § 5000-6080.5 (West 1970).

S245



not mentioned. Authorities in the “noise control industry” have
developed measuring techniques of noise exposure and “community
response” indexes, euphemistically named in the alphabet soup
fashion:!®

B Total Noise Load

CNEL Community Noise Equivalent Level

CNR, Composit Noise Ratings for Aircraft

CNR, Composite Noise Ratings for Community

Ly, Day-Night Level

L, Rating Sound Level

N Isopsophic Index

NEF Noise Exposure Forecast

NI Noisiness Index

NNI Noise and Number Index

NPL Noise Pollution Level

NR Noise Rating Curves

6 Mean Annoyance Level

TNI Traffic Noise Index

WECPNL \IA‘Ieiglhted Equivalent Continuous Perceived Noise
eve

This article will not attempt to describe the various community
response rating formulas. The federal government has until early
1975, been leaning toward the use of the Noise Exposure Forecast
(NEF) Formula. This formula is far more complicated than the
adopted California formula known as the Community Noise Equiva-
lent Level (CNEL)?** in that the NEF uses an Effective Perceived

13. K.S. PEarsoNs & R.L. BENNETT, HANDBOOK OF NOISE RATINGS, Na-
TIONAL AERONAUTICS AND SPACE ADMINISTRATION, (NASA CR-2376, April,
1974).

14. Community Noise Exposure

The total noise exposure for a day is specified by the community

noise equivalent level (CNEL) in dB, and may be expressed as:

CNEL = SENEL + 10 log N, — 49.4, dB

where
N, = (N, + 3N, +10N,)
or = (12n; + 9n, + 90n,)

Ny, n, = total number and average number per hour, respec-
tively, of flights during the period 0700 to 1900,

EPNL = arithmetic mean value of EPNL for each single event
at the point in question. It is assumed that the range
of EPNL divided by N, is less than about 1.5 EPNdB.
When this is not true, then the NEF value must be
computed for each aircraft type separately and the
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Noise Level (EPNL) which incorporates frequency band weighing
rather than more simple straight-forward sound level measurement
measured in dB on the “A” scale.!® Because of its higher sophistica-

total value determined by a logarithmic sum
N, = (N, + 16.7 N,) or
= (15m4 + 150m,)

N n; = total number and average number per hour, respec-
tively, of flights during the day period 0700 to 2200.
(Note: This is not the same day period as for CNEL.)

Nymn,

the total number and average number per hour, respec-
tively, of flights during the night period 2200 to 0700,
as for CNEL.
The constant (—88.0) dB includes an arbitrary —75 scale-chang-
ing constant and a reference number of daytime flights of 20. The
congtant 16.7 accounts for the 10-to-1 weighting factor for flights
during the 9-hour night period.
Single Event Noise
This is specified by the single event noise exposure level (SENEL)
in dB and can be closely approximated by:

SENEL = NL_,, + 10 log,, t.,. dB (1)
where

NL,,, = maximum noise level as observed on the A scale of a

standard sound level meter,

and

t,, = effective time duration of the noise level (on A scale) in

seconds

The effective duration is equal to the “energy” of the integrated
noise level (NL), above a specified threshold noise level divided
by the maximum noise level, NL, .., when both are expressed in
terms of antilogs. It is approximately % of the 10 dB down dura-
tion, which is the duration for which the noise level is within 10
db of NL,,,..
A measure of the average integrated noise level over one hour is

also utilized in the proposed standard. This is the hourly noise
level (in dB), defined as:

HNL ~ SENEL +4 10 log n — 35.6, dB (2)
where

SENEL = arithmetic mean value of SENEL for each single
event

and

n = number flights per hour.
It is assumed for this approximation that the difference between
the maximum and minimum values of SENEL for the hour,
divided by n, is less than about 1.5 dB. When this is not the case,
the exact integration method specified in the noise standard should
158 faet
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tion, NEF methodology costs approximately six to eight times more
than measurement in CNEL methodology.

Some agencies of the federal government have adopted or indi-
cated adoption of the NEF® while others have opted for CNR.'?
However, recent pronouncements indicate that the EPA will adopt
the Day-night level (Lg4,) technique (which is quite similar to the
CNEL) as the recommended uniform measuring system to deter-
mine predicted community response. This will have the effect of
all federal agencies changing to a uniform standard of measure-
ment. In view of the similarity, it is recommended here that Cali-
fornia should change from CNEL to Lg, technology for consistency.

In 1969, the California Legislature mandated the Department of
Aeronautics to adopt noise standards!® applying to both public and
private airports governing the operation of aircraft and aircraft
engines.!® These noise standards must be complied with before air-
ports receive operating permits from the department. The depart-
ment was required to base its standards on the following:

1. The level of noise acceptable to a reasonable person residing
in the vicinity of an airport;

2. Due consideration of the economic and technological feasibility
of complying with the standards; and,

3. Permitting the maximum amount of local control and enforce-
ment,

The acoustical standard adopted is the Community Noise Equiva-
lent Level (CNEL).2® This formula?! takes into account the num-
ber of fly-bys, the magnitude of noise from each fly-by, the dura-
tion of the noise, and how the total number of fly-bys is distributed
among three time periods—day, evening or nighttime. The magni-
tude of the noise is based on the A-weighting circuit on sound level
meters which approximates the response of the normal human ear
to each frequency.

Each airport generates a noise environment which can be de-

scribed by drawing CNEL noise contours of equal exposure on a
map.?? These noise contours can be predicted by assuming the time

16. Dept. of Housing and Urban Development, Veterans Administration.

17. United States Navy, United States Air Force.

18. Cal. Stats., 1969, Ch. 1585 (Codified at CaL. CobeE oF Civ. Proc,, §
21661 et seq. (West 1965).

19. TrrLE 4, CaL. Apm. CobDg, § 5000-5080 (West 1970).

20. TrriE 4, CaL. ApMm. Cobpg, § 5006 (f) (West 1970).

21. See supra, note 14.

22. Commonly known as the “airport noise footprint”.
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and number of aircraft using the airport, their flight paths, and
their operational techniques.

Like any community response noise exposure formula, the CNEL
and Ly, are both based on many assumptions. Obviously, the va-
lidity of the formula is only as valid as the assumed input. Never-
theless, in spite of attack,?® the CNEL is still the most widely used
procedures developed to date. California’s anticipated change from
the use of CNEL to L4, should not make any difference in accom-
plishing the goals of the California noise standards.

SOoURCE CONTROL OF AIRCRAFT NOISE

The control of any pollution is generally most effective when im-
posed upon the generator of source of the pollution. In the area
of aircraft noise, a problem arises whether to place the responsibil-
ity on the airports or on the airplanes as they can both be termed
“sources”.

Control of these sources of noise pollution began with litigation
and was followed by legislation, but both methods have severe limi-
tations. Probably the most promising method of control is that
of voluntary action, but expensive self-policing of pollution by any
industry is rare and usually requires successful litigation and stiff
legislation to get the leaders of an industry to include pollution
control as a necessary cost of doing business.

VOLUNTARY AcTION As A CONTROL MECHANISM

A recent advancement in the alleviation of unnecessary aircraft
noise has been the institution of voluntary noise abatement proce-
dures by some aircraft and airport operators. Voluntary coopera-
tion effecting decreased noise exposure around airports has been
recognized by the California Department of Aeronautics. Accord-
ing to Joseph R. Crotti, director California Department of Aero-
nautics:

There are many ways in which the airport proprietors, airport oper-
ators, local government, pilots, and the Department (of Aero-

23. In A.T.A, et al. v. Crotti, et al,, C-72-2189-WTS, (N.D. Cal. 1975),
a three judge U.S. District Court panel upheld the cumulative noise expo-
sure level formula (CNEL) while declaring enforcement of the Single
Event Noise Exposure Level Regulation (SENEL) unconstitutional.
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nautics) can work cooperatively to diminish noise. For example,
the airport proprietor can establish rules for the use of his airport
which would exclude aircraft on the basis of noise, thus encourag-
ing the user airlines to use quieter aircraft as they become avail-
able. The airport proprietor can regulate which aircraft use which
runways during various times of the day. Through the facilities
he provides and the contractual agreements he makes with user air-
lines, he can effect the rate of increase of flight operations. Al-
though he does not have direct jurisdiction over flight paths at dis-
tances from the airport, those paths can be influenced by preferen-
tial runway use. With the cooperation of local government and
County Airport Land Use Commissions to encourage compatible
land use near the airport, it will be possible to preserve the utility
of the airport to the community while achieving environmental
compatibility,2¢

Unfortunately, Director Corotti’s statements have not yet been
taken to heart by most airline operators and airport owners.

While still resisted by most of the air industry, certain airlines
have taken a leadership position in this area. Notably, in the fore-
front have been Air California?® and Northwest Orient Airlines,
both of whom have pioneered with airport management to imple-
ment quieter aircraft.

The maximum noise reduction effectiveness of any one specific
operational procedure is dependent on many technical factors and
must be tailored to meet each specific situation.2® Significant re-
duction in noise is possible by combining operational noise abate-
ment procedures and oftimes is even more economically attractive
to the airline than the “normal” procedure.??

Among the techniques available to airport operators to reduce
the noise exposure to sensitive areas are schedule limitations,*8 air-

24, StaTe oF CaALIF. DEP'T AERONAUTICS, DIGEST OF ACTIVITIES AND PRO-
GrRAaMS, (Aug. 16, 1971).

25. While most airlines have recently begun articulating activity in
noise abatement, Captain Jon Tucker of Air California and Captain Paul
Soderland, formerly of Northwest Orient Airlines, should be singled out
as pioneers in promoting the use of noise abatement operational procedures
contrary to the early industry position.

26. Significant factors include, inter alia, type of aircraft, type of engines,
use of sound abatement material (SAM), weight of aircraft, location of
areas of noise sensitivity, timing and amount of thrust application, and re-
duction flap settings, maximum angle (full power) climbouts, higher initial
approach altitudes to intercept glide slopes, steeper glide slopes and limita-
tions on use of thrust reversers.

27. EPA, REPORT ON OPERATIONS ANALYSIS INCLUDING MONITORING EN-
FORCEMENT, SAFETY, AND Costs (July, 1973).

28. Orange County Airport, California, limits the air carriers to 38.3 av-
erage daily departures (based on the annual average). Hourly quotas on
IFR operations have been imposed by the FAA for safety purposes by re-
ducing congestion at John F. Kennedy, La Guardia, Newark, O’Hare, and
Washington Airports.
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craft type limitations based on noise emission,?® night curfews,?®
aircraft weight or trip length limitations,?' preferential runway
use,? preferential flight paths,3 engine run up restrictions, and
noise barriers. As more imaginative planning as well as economic
and technical resources are brought to bear on this problem, other
techniques will become available to the aircraft and airport oper-
ators to voluntarily reduce noise pollution.

To date, the only airport that has federally imposed noise abate-
ment regulations is National Airport at Washington, D.C.3¢ Since
this airport is owned and operated by the United States, a long
standing precedent has been set to permit airport operators to re-

29. The Port of New York Authority has a single event noise event limit
(SENEL) of 112 PNdB at any of its sound monitoring stations. Los Angeles
International Airport has a policy which would permit only aircraft which
comply with 14 C.F.R., Part 36, Appendix C, Noise Levels.

In late March, 1975, the operator of Santa Monica Airport, California,
completely prohibited jet flights imposing both pilots and FAA controller
to stiff criminal penalties. A $15,000 fine could be imposed on the pilot
and a misdemeanor charge could be lodged against the controller who au-
thorizes a jet landing—even in an emergency.

30. Night curfews are in effect at least at the following:

Washington National (10 p.m.-7a.m.)

Orange County Airport, California (10 p.m.-7 a.m.)

Paris (Orly) France

Stuttgart, Germany

Osaka, Japan

Tokyo, Japan

London (Heathrow), England

Los Angeles International Airport has effected an “over Ocean”
nfightt time preferential runway program which creates the same
effect.

31. Weight reduction permits more rapid climb and/or permits greater
power cut-back thereby reducing thrust noise,

32. 14 C.F.R. § 91.87(g) requires pilots to use, whenever possible, pref-
erential runways as determined by the FAA, after consulting with airport
operators and airlines. The effect of this designation is dependent on
weather conditions, configuration of the runway structure, and the location
of noise sensitive areas.

33. Aircraft are required to follow the Potomac River while approaching
Washington National Airport.

34, At Washington National Airport, the air carriers are required to re-
duce a thrust during climbout from a point 3 nautical miles northbound
or 4 nautical miles southbound until reaching an altitude of 6,000 feet or
distance of 10 nautical miles, whichever occurs first. Aircraft on approach
must follow the Potomac River. A jet curfew is in effect from 10:00 p.m.
to 7:00 a.m. Weight and climbout capability are considered in that only cer-
tain types of aircraft are permitted to use the airport (the largest being
Boeing 727’s) and trip lengths are limited to 650 miles (with exceptions
for nongtop flights to 7 cities within 1,000 miles).
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quire reasonable operating procedures to be followed by the aircraft
operators as a condition precedent to the use of the airport.

The best example of voluntarily imposed noise abatement pro-
cedures by an airport operator is Orange County Airport in
Southern California proving that imaginative and bold approaches
to a serious problem can help in part to alleviate, if not entirely
solve, the noise problem in “jet alleys”. The County of Orange,
the owner and operator of the airport has imposed noise abatement
procedures to be followed by jet aircraft as conditions contained
in leases for terminal space used by airlines.?® This is a highly
satisfactory way of accomplishing by agreement and under manage-
ment powers something which the county could not ordinarily do
under its governmental powers as now constituted.

Another example of extremely bold efforts to curb aircraft noise
has been the March 1975 action of the City of Santa Monica in
utilizing its powers as the owner and operator in eliminating jet
traffic.

LrticatioN As A CoNTROL MECHANISM

Litigation has been used somewhat effectively as a noise control
device. Perhaps its most noteworthy effect is that it produces vol-
untary action by those wishing to avoid future law suits. Addi-
tionally, it prods responsive action by legislators eager to heed the
demands of plaintiff constituents.

The law dealing with noise control as developed by the courts
tends to provide relief by granting damages on a case by case basis.
Through the years, certain general factors have been listed as being
important to recovery including the character and duration of the
noise and how each might affect a person of normal sensibilities.?®

Until recently, airport noise litigation primarily involved prop-

35. Orange County, California, has imposed several operating restric-
tions. County Airport and users thereof, including a limit of 38.3 average
daily departures hours, a 10:00 p.m. to 2:00 a.m. night curfew, an 10° mini-
mum deck angle for takeoffs, a limit of number of commercial carriers to
the 1974 number, instituting a preferential runway use program for the
morning hours, imposition of a $1,000.00 fine pursuant to state regulations
exceeding upper SENEL limits, limiting aircraft weight to 95,000 1lbs., and
officially admonishing noisy aircraft operators.

36. Smith v. Western Waye Company Conservation Association, 380
Mich. 526, 158 N.W.2d 463 (1968); Winget v. Winn-Dixie Stores, Inc., 242
S.C. 152, 130 S.E.2d 363 (1963) (no relief for incidental noise from super-
market); Mathewson v. N.Y.S. Thruway Authority, 11 App. Div. 2d 782, 204
N.Y.S.2d 904 (1960), aff’'d 9 N.Y.2d 788, 174 N.E.2d 754 (1961) (no relief
for night-time incidental neise of trucks and heavy equipment on nearby
highway).
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erty owners against the federal government, airport operators, and
craft owners and operators.” In an attempt to protect their inter-
est, property owners have typically employed the common law doc-
trines of trespass, negligence, inverse condemnation, and more re-
cently, nuisance.?8

Trespass

Common-law doctrine presumes that he who owns the soil owns
everything above to the heavens and below to the center of the
earth.®® Thus, anyone who invades the airspace above by flying
an aircraft over the land would technically be guilty of a trespass.

In general, however, strict application of old trespass theories
has not proved helpful and courts found it necessary to “liberal-
ize” them in order to take into account recent technological ad-
vances unforeseen by the common law.

One modern trespass theory divides the air into two zones with
the landowner owning that contained in the lower zone, but not
that in the upper. The landowner controls only so much of the
air above the land as is essential to the complete use and enjoyment
of the land beneath.®® This test is hard to apply since the amount
of space in each zone varies with the facts of each case.#!

Another theory denies any ownership of unused airspace.*? The
first Restatement of Torts recognized a privilege of flight through
airspace only under certain circumstances as follows:

An entry above the surface of the earth, in the airspace in the pos-
session of another, by a person who is traveling in an aircraft is

privileged if the flight is conducted (a) for the purpose of travel
through the airspace or for any other legitimate purpose, (b) in

37. See generally, Harrison, Use and Enjoyment of Land—Compensation
for Noise Damage, 4 NaT. REs. L. REv. 429 (1971).

38. For an extensive discussion of inverse condemnation and nuisance
as airport noise abatement devices, see Fadem and Berger, A Noisy Airport
is a Damned Nuisance, 3 S'W.UL. Rev. 39 (1971); and Comment, The Jet
Set and the Law: Developments in Aircraft Noise Law in California, 1 Pa-
crrrc L.J. 581 (1970).

39. See 75 Am. Jur. 2d, Trespass § 13 (1974).

40. Swetland v. Curtiss Airports Corp., 55 F.2d 201 (6th Cir. 1931).

41. Mitland v. Twin City Aviation Corp. 254 Wis. 541, 37 N.W.2d 74
(1969).

42. See Hinman v. Pacific Air Transport, 84 F.2d 755 (9th Cir. 1936),
in vghich the court denied recovery for flights within five feet of unoccupied
land,
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a reasonable manner, (¢) at such a height as not to interfere unrea-
sonably with the possessor’s enjoyment of the surface of the earth
and the air space above it, and (d) in conformity with such regula-
tions of the state and federal aeronautical authorities as are in force
in the particular state.43

However, in Restatement Second of Torts, former section 194 was
eliminated, and Section 159 now indicates when flight may be con-
sidered a trespass. Section 159 reads in pertinent part as follows:

(1) Except as stated in Subsection (2) a trespass may be com-
mitted on, beneath, or above the surface of the earth.

(2) Flight by aircraft in the airspace above the land of another is
a trespass if, but only if,

(1) it enters into the immediate reaches of the air space next
to the land, and

(b) it interferes substantially with the other’s use and enjoy-
ment of his land.44

Section 159 eliminates any problem of interpretation by declar-
ing that such intrusions are, by definition, non-trespassory. This
distinction removes from the intruder the burden of proving that
his trespass was so conducted as to be privileged, and shifts the
burden to the landowner to prove substantial interference with his
use and enjoyment.

Generally, the law of trespass has proved unsatisfactory as a
course of redress for an action based on noise pollution emanating
from airplanes. Not only must the flight be unprivileged as deter-
mined by one of the above tests, but historically, there has been
an insistence by some courts upon the technical requirement of the
physical entry of something tangible, with appreciable mass, and
visible to the naked eye, before trespass could be found; thus noise
and vibrations alone would not be enough. However, now there
have been decisions finding a trespass in the entry of invisible gases
and microscopic particles where they do harm.*® These decisions
and the recent scientific acknowledgment that hearing impairment
begins at the level of 70dB*® suggests the possibility that the entry
of noise by itself will be sufficient grounds upon which to base an
action for trespass. When enough data is finally collected on the
extent of harm inflicted by various amounts and characteristics of
noise and the state of the art of monitoring becomes sufficiently
exact courts will surely be less hesitant in allowing recovery for

43. RESTATEMENT OF TORTS, § 194 (1938).

44, RESTATEMENT (SECOND) oF TorTts, § 159 (1966).

45. Gregg v. Delhi-Taylor Oil Corp., 162 Tex. 26, 344 S.W.2d 411 (1961);
Martin v. Reynolds Metals Co., 211 Ore. 86 P.2d 790, cert. denied, 362 U.S.
918 (1959).

46. See Section Nature of Noigse Pollution, at —.
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noise damage. Given the accelerated rate of research in the field
of noise pollution, it would seem appropriate to say that a cause
of action for noise trespass is on the horizon.

Negligence

A natural result of the blossoming of the trespass action, and
the understanding of noise pollution generally, will certainly afford
a collateral action for negligence. The damage from noise is becom-
ing as obvious as the damage from a broken leg and the monitoring
systems are becoming as exact as x-rays. Likewise, the abatement
technology is already practicable and economical. Consequently,
it can be expected in some future case that it will be held that
reasonable airport and aircraft operators should initiate and utilize
noise abatement procedures and technology and failure to do so
constitutes negligence.

Inverse Condemnation

Based upon the Fifth Amendment to the United States Constitu-
tion,*” and most state constitutions, the remedy for inverse condem-
nation is contingent upon a showing of a taking of private property
for public use.*® In the federal courts and a majority of the state
courts, a “taking” exists in either of two situations. One situation
involves aircraft flights directly over a person’s property which are
so low and so frequent as to cause interference so substantial as
to deprive the owner of the practical employment of his property
and reduce its fair market value.#® The other situation deemed a
“taking” is that in which the noise and vibrations from lateral
flights are so great as to make the property uninhabitable.’® Con-

47. “No person shall . . . be deprived of life, liberty, or property, with-
out due process of law; nor shall private property be taken for public use,
without just compensation.” U.S. Const. amend. V.

48. Sneed v. County of Riverside, 218 Cal. App. 2d 205, 32 Cal. Rptr.
318 (1963); Peacock v. County of Sacramento, 271 Cal. App. 2d 845, 77 Cal.
Rptr. 391 (1969).

49, United States v. Causby, 328 U.S. 256 (1946). In this case of first
impression, Justice Douglas ruled:

The airplane is part of the modern environment of life, and the
inconveniences it causes are normally not compensable under the
Fifth Amendment. * * * Flights over private land are not a taking,
unless they are so.low and so frequent as to be a direct and imme-
diate interference with the enjoyment and the use of the land. (328
U.S. at 645).
50. Batten v. U.S., 306 F.2d 580 (10th Cir. 1962), cert. denied, 371 U.S.
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sequently, in an overflight situation a court only determines that
the noise diminishes the fair market value of the property while
absent the direct overflight, a “taking” will result only when there
has been a total impairment of the property’s utility.5?

This inconsistency has resulted in an unjust result in many cases.
Recognizing this problem, a California court held in Nestle v. City
of Santa Monica®? that aircraft noise resulting from either direct
overflights or near-by lateral will cause a “taking” where the noise
diminishes the fair market value of the property.’® The plaintiffs
in Nestle sought damages from Santa Monica Municipal Airport as
a result of the noise produced by aircraft flying over land adjacent
to the plaintiff’s property. The federal requirements for a cause
of action based upon direct overflights or total impairment of the
property’s utility—were noted, but the court rejected this standard
and opted to follow the logic of the Supreme Court of Oregon in
its opinion in Thornburg v. Port of Portland’* where it was
stated: 5%

The proper test to determine whether there has been a compensable
invasion of the individual's property rights . . . is whether the in-
terference with use and enjoyment is sufficiently direct, sufficiently
peculiar, and of sufficient magnitude to support a conclusion that

the interference has reduced the fair market value of the plaintiff’s
land by a sum certain of money.

In applying this test as the law to apply in inverse condemnation

suits, the Nestle Court has now set a precedent for California courts
that resolves the prior inconsistency.

Unfortunately, even this liberal approach does not work to abate
the problem of noise from airports nor does it prevent airport noise
from increasing; rather, this standard only affords individual plain-
tiffs an easier method of recouping damages when the fair market
value of their property is diminished due to noise from airport oper-
ations.

Nuisance

A new era of aircraft noise litigation is marked by the recent

955 (1963), rehearing denied, 372 U.S. 925; Avery v. U.S., 330 F.2d 640 (Ct.
Cl. 1964); Leavell v. U.S,, 234 F. Supp. 734 (E.D.S.C. 1964); Ferguson v.
City of Keene, 108 N.H. 409, 238 A.2d 1 (1968); Moore v. U.S., 167 F. Supp.
399 (N.D. Tex. 1960); Freeman v. U.S,, 167 F. Supp. 541 (W.D. Okla, 1958).

51. Batten v. US,, at 585.

52. 19 Cal. App. 3d 869, 97 Cal. Rptr. 235 (1971), aff'd. 6 Cal. 3d 920,
496, P.2d 480, 101 Cal. Rptr., 568 (1972).

63. Id. at 880-82, 97 Cal. Rptr. at 242-44,

54. 244 Ore. 69, 415 P.2d 750 (1966).

55. Id. at 72, 415 P.2d at 752.
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success of individuals claiming nuisance.’® The remedies may be
injunctive relief and money damages, but the money damages relate
to the personal injuries suffered by the individual, rather than by
the landowner. Thus, a new class of plaintiffs is recognized.’”

At common law, noise is not considered to be a nuisance per se.58
Rather, a noise is a nuisance only when it is unreasonable and ex-
cessive,’® and such noise must actually produce physical discomfort
and annoyance to a person of ordinary sensibilities.® But a prop-
erty owner whose rights are injured, or threatened by injury, by
a noise classified as a nuisance,’ has a remedy in an action for
damages or a suit to enjoin a maintenance of the nuisance.

The economic implications of potentially successful litigation have
caused a major revision in the thinking of the noise generators.
Aircraft operators are now considering changes in operational pro-
cedures. Air frame and aircraft engine manufacturers are busily

56. See generally, Spater, Noise and the Law, 63 MicH. L. Rev. 1373
(1965); Lloyd, Noise as Nuisance, 82 U. Pa. L. Rev. 567 (1933-34); Fadem
and Berger, A Noisy Airport is a Damned Nuisance, 3 SSW.U.L. Rev. 39
(1971).

57. Cases permitting recovery for pain, suffering, discomfort, incon-
venience and financial loss caused by noise, include, Griggs v. Allegheny
County, 369 U.S. 84 (1962); A.J. Hodges Industries, Inc.,, v. United States,
355 F.2d 592 (Ct. of Claims 1966) ; Ackerman v. Port of Seattle, 55 Wash. 2d
400, 348 P.2d 664 (1960); City of Jacksonville v. Schulmann, 167 So. 2d 95
(Fla. 1964). Also, adverse psychological consequences including the gen-
eral detriment to persons, property values and the quality of life, see City
of Jacksonville v. Schulmann, supra. Structural damages to buildings is
also compensable, City of Jacksonville v, Schulmann, supra; Fireman’s In-
surance v. Alexander, 328 S.W.2d (Tex. 1959),

58. Hobson v. Walker, 41 So. 2d 789 (La. Ct. App. 1949); Dube v. City
of Chicago, 7 Ill. 2d 313, 131 N.E.2d 9 (1955); City of McAlester v. King,
317 P.2d 265 (1957); Martin v. Elwood Iunis Steel Tube Works, Inc., 73
Montg. 447, 49 Mun. 11; Caldwell v. Knox Concrete Products, Inc., 54 Tenn.
App. 393, 391 S W.2d 5, 10 (1964).

59. Gardner v. International Shoe Company, 319 I1l. App. 416, 49 N.E.2d
328 (1943); AMP Food Stores v. Kornstein, 121 So. 701 (Fla. Ct. App. 1960);
Bates v. Quality Ready-Mix Company, 154 N.W.2d 952 (Iowa 1967); Hunt
v. Eschen, 1936 N.Y.S.2d 136 (S. Ct. 1954).

60. Vostick v. Smoot Sand and Gravel Corp., 154 F. Supp. 744, 762 (D.
Md. 1957), reversed on other grounds, 260 F.2d 534 (4th Cir. 1958); Smith
v. Western Wayne Company Conservation Association, 380 Mich. 526, 158
N.W.2d 463 (1968).

61. The law of nuisance, perhaps the oldest form of land use control,
evolved from the ancient maxium sic utere tuo et alium non laedes—one
must so use his rights as not to interfere on the rights of others. See Rob-
erts, The Right to a Decent Environment: Process Along a Constitutional
Avenue, LAW AND THE ENVIRONMENT 134, 148 (1970).
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trying to design quieter equipment; airport operators are beginning
to insist on noise abatement procedures; and the general public is
becoming more aware that this type of pollution is a social cost
which is unfair to impose on one segment of our population to the
economic benefit of another.

Ultimately, however, litigation is severely limited in its capacity
to control sources of noise pollution. At best, stuffing dollar bills
into the ears of acoustic slum-dwellers gives only a fleeting moment
of relief. Thus, while successful litigation often has immediate and
satisfactory effects for the individual whose property or person is
injured, it is all but impotent (save the infrequent and costly in-
junction) when it comes to aiding communities near airports im-
prove the quality of their environment.

The effect of litigation will more than likely remain in this con-
dition until the fuel of litigation itself is cleaned; the laws must
become noise pollution conscious before the courts can strike the
balance in favor of the environmental indigents. The administrator
of the EPA recently stated:

Assuming that EPA noise exposure levels were adopted by the
courts as means for defining a cause of action for noise related
damages, the most likely use would come in personal damage suits.
If it were determined that a given level of cumulative noise ex-
posure resulted in a potential risk of hearing loss to those exposed
for long duration to such levels, a new type of airport litigation
might evolve., Such suits would be brought by airport neighbors
asserting damages resulting from anticipated hearing and/or sub-

stantial diminution of property value in areas made ‘unhealthy’ by
aircraft noise.82

Certainly such adoption by the courts would make the future of
litigation as a control mechanism much brighter.

MuvrTtipLE PLAINTIFF, CLASS ACTION OR
REPRESENTATIVE SUITS

The most significant obstacles to the use of private law suits to
control noise are the investment of time and the expense of litiga-
tion. Those problems are not peculiar to suits for noise damage,
but it does render the use of private litigation generally an ineffec-
tive means of protecting the environment. Interests which, in the
aggregate, may be of overwhelming importance, often do not eco-
nomically affect any particular individual enough to justify the cost
of litigation. %3

62. Report on Aircraft-Airport Noise, Report of the Administrator of the
Environmental Protection Agency to the Committee on Public Works, U.S.
Senate, U.S. Government Printing Office, (July, 1973).

63. See Urban Noise Control, 4 Corum. J. Law & Soc. Pros. 105, 108
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One mechanism for the creation of a substantial constituency to
represent the diffuse community interests in quietness is the multi-
ple plaintiff approach.®* Formation by residents affected by the
pollution of an unincorporated committee, a nonprofit corporation,
or a corporation allows for the several affected parties to join in
one litigation.

Another method is the class action or representative suit which
has been suggested as an effective means of protecting the environ-
ment while internalizing the costs.?®* However, this method is not
popular with all writers.®52 Since class actions are subject to the
frailities of private nuisance actions, their use in the field of en-
vironmental litigation is limited.®®® However, under Rule 23 of the
Federal Rules of Civil Procedure and similar state statutes, actions
in pollution cases may be maintained for injunctive relief or for
damages or both if the requirements are met.%5¢

Under Federal Rule 23, or a similar state statute, two require-
ments must be met in order to sustain any class action: (1) There
must be an ascertainable class, and (2) there must be a well-defined
community of interest in the questions of law and fact involved
affecting the parties to be represented.d An example of the

(1968) ; Professor Harold Green suggests four reasons why private litigation
is insufficient to protect the environment: (1) the plaintiff must bear the
burden of proving that he is injured; (2) the plaintiff must show a causal
link between his injury and the defendant’s conduct; (3) the courts’ utiliza-
tion of cost benefit analysis is hard on plaintiffs; and (4) private litigation
is costly and complex. H.P. Green, The Role of Government in Environ-
mental Conflict 2-4 (unpublished paper submitted to the Conference on
Law and the Environment at Warrenton, Va., Sept. 11-12, 1969); see also,
Juergensmeyer, Control of Air Pollution through the Assertion of Private
Rights, 1967 Duke L.J. 1126, 1155.

64. Greater Westchester Homeowners’ Asso. v. Los Angeles, Los Angeles
Superior Ct. No. 931989 mem. opinion, April 17, 1970, quoted in 11 AV.L
18374 and 18398.

65. See Note, The Cost Internalization Case for Class Actions, 21 STAN.
L. Rev, 383, 384 (1969).

65a. McCarthy, Recent Developments in Environmental Defense, 19 Bur-
FALo L. Rev. 195 (Winter, 1970).

65b. Id., wherein, it is said that

“the more promising area of development remains the representa-
tive actions formulated in the scenic Hudson case, 354 F.2d 608 (2d
Cir. 1965) cert. denied, 384 U.S. 941, which could be expanded to
allow for more responsive standing rules in the area of nuisance.”

65¢c. 61 Am. Jur. 2d Pollution Control § 130 (1972).

65d. Gerhard v. Stevens, 68 Cal. 2d 864, 69 Cal. Rptr. 612, 442 P.24 692
(1968) ; Daar v. Yellow Cab Co., 67 Cal. 2d 695, 433 P.2d 732, 63 Cal. Rptr.
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failure of the second requirement and its fatal result is the case
of City of San Jose v. Superior Court of Santa Clara County.ss
There, the California Supreme Court declared that a class action
was inappropriate due to the unique nature of land in an action
based upon the theories of nuisance and inverse condemnation. The
Court reasoned that as the plaintiffs were seeking recovery for the
diminution in the market value of their property, each member’s
right to recover would be dependent on the facts peculiar to each
member’s property. Consequently, the suit failed in the community
of interest requirement for a class action suit.®” Thus, the class
action device presently appears to be an ineffective device when
the damages sought are based on diminution of property values in
those jurisdictions where the philosophy of the San Jose case is
followed.

Distinctions must be made in those suits where class actions are
appropriate and the San Jose case will, no doubt, be distinguished
away in many situations.

In summary, private litigation takes place only after a decision
to employ a particular technology has been made. There is inher-
ent waste in such a system which allows construction of expensive
facilities prior to actually determining the environmental impact.
If it is later decided that the operations are too noisy, the generators
of the noise must pay their way in the form of judgments or be
enjoined from operation. It is submitted that the judicial forum
is not well-suited to decide how much noise is really detrimental
to the community and how great will be the price of eliminating
it. Nevertheless, the courts seem to be the most popular mechanism
to which the public turns to protect their environment.

CONTROL OF NOISE BY LEGISLATION
Local Level Legislation

The earliest known legislative prohibition against noise was the
edict of Julius Caesar in ancient Rome forbidding chariot traffic
after dark.®® As concerned as Caesar have been many state and
local governments which have enacted statutes and ordinances ad-
dressed toward the control of noise. Such legislation has been
predicated upon the local police power to preserve the public peace

724 (1967); Weaver v. Pasadena Tournament of Roses Association, 32 Cal.
2d 833, 198 P.2d 514 (1948).

66. 12 Cal. 3d 447, 525 P.2d 701, 115 Cal. Rptr. 797 (1974).

67. Id. at 459, 525 P.2d at 703, 115 Cal. Rptr. at 799 (1974).

68. 1974 ENCYCLOPEDIA BRITANNICA YEARBOOK OF SCIENCE AND THE Fu-
TURE 369.
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and tranquility.®® The specific legal tactic taken by most legislators
is to base noise control legislation on the grounds of public nuisance.

At common law a public nuisance was defined as an act or omis-
sion which obstruets or causes inconvenience or damage to the pub-
lic in the exercise of rights common to all “her majesty’s subjects”.?
Subject to constitutional barriers against arbitrary, capricious, or
unreasonable acts, the legislative body may declare that a specified
activity or condition constitutes a public nuisance.™

It is beyond legal question that environmental legislation regulat-
ing public nuisances is a proper exercise of the police power. As
Justice Stewart stated in Huron Portland Cement Co. v. Detroit:?2

Legislation designed to free from pollution the very air that people
breathe clearly falls within the exercise of even the most traditional
concept of what is compendiously known as the police power.?3

This concern about the need for protecting the public against pub-
lic nuisance in the environmental field is a nation wide concern,™
and it has been stated that this type of legislation is but “a sensi-
tizing of and refinement of nuisance law.”?s

At first blush, it would appear as if an enforcement of anti-noise
ordinances at the local level should be successful, if properly pro-
mulgated and enforced.?®

However, in two leading examples, cities who have attempted to
control aircraft noise pollution were thwarted in their legislative
attempts by defenses invoking the Supremacy Clause of the United

69. 440 municipalities in the United States have noise regulations to
some extent affecting more than 62 million inhabitants. 8 Sounp anD ViI-
BRATION No. 12, 28-80 (Dec. 1974).

70. Prosser, TorTs § 88, at 583 (4th ed. 1971); See also Car. Civ. CobE
§ 3480, (West 1970) which defines public nuisance as follows:

A public nuisance is one which affects at the same time an entire
community or neighborhood, or any considerable number of per-
sons, although the extent of annoyance or damage inflicted upon
individuals may be unequal.

71. City of Bakersfield v. Miller, 64 Cal. 2d 93, 48 Cal. Rptr. 889, 410
P.2d 393 (1966) ; cert. denied, 384 U.S. 988 (1966).

72. 362 U.S. 440 (1960).

73. Id. at 442.

74. Bortz Coal Company v. Air Pollution Commission, 2 Pa. 441, 279
A.2d 388 (1971).

75. Carrr. CONTINUING EDUCATION OF THE BAR, CALIF. ZONING PRACTICE
(Supp. 1973).

76. See, Huron Portland Cement Company v. City of Detroit, 355 Mich.
2717, 93 N.W.2d 888 (1959), aff’d 362 U.S. 440, 80 S. Ct. 813 (1960).
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States Constitution.” In Allegheny Airlines v. Village of Cedar-
hurst,”® the Court found that Congress, by enacting the 1938 Aero-
nautics Act, adopted a comprehensive and preemptive plan for the
regulation of air traffic in the navigable airspace™ and voided the
city’s ordinance.®® In American Airlines v. Town of Hempstead,5!
the Court ruled that the ordinance®? in question would affect exist-
ing flight patterns and procedures and a split court affirmed the
earlier cases with respect to the federal preemption in the field of
control of the aircraft.

From a third and more recent case, there appears to be a small,
but significant victory in the form of a specific exception from the
preemption doctrine. In the 1973 case of The City of Burbank ».
Lockheed Air Terminal,3® the majority rested its conclusion of fed-
eral preemption on the grounds that the pervasive nature of the
system of federal regulation of aircraft noise abatement contained
in the Federal Aviation Act of 19588¢ as amended and the legislative
history of the 1968 Aircraft Noise Amendment Act8® indicated a
Congressional attempt to preempt the field; however an exception
was noted that the airport proprietor could place reasonable condi-
tions on the use of the airport. This exception has been used in
some airports throughout the United States, notably, Orange
County Airport, California.8®

Subsequent to the Burbank case, the Illinois Appellate Court in
The Village of Bensenville, et al., v. City of Chicago,’” found that

77. U.S. Const. art. VI, § 2, provides that the law made in pursuance
thereof shall be the supreme law of the land, anything in the constitution
or laws of any state to the contrary notwithstanding. An act of Congress
constitutionally passed within the limits of its authority becomes a part of
the supreme law of the land in connection with the Federal Constitution
itself. Federal statutes operate essentially as a part of the law of each state
and are as binding on its authorities and people as are its own local consti-
tution and laws in the same manner as if they were actually embodied in
the Federal Constitution.

78. 132 F. Supp. 871 (E.D.N.Y. 1955), aff’d 238 F.2d 812 (2d Cir. 1956).

79. Id. at 881,

80. The Village of Cedarhurst’s contested ordinance attempted to control
the aircraft noise by requiring a 1,000 foot minimum altitude while over
the City which bordered the airport.

81. 272 F. Supp. 226 (E.D.N.Y. 1967), aff’'d 398 F.2d 369 (2d Cir. 1968),
cert. denied, 393 U.S. 1017 (1969).

82. The Town of Hempstead’s ordinance prohibited planes landing at
Kennedy Airport from flying over the town.

83. 411 U.S. 624 (1973).

84. Pub. L. No. 85-726, 72 Stat. 731 (1958).

85. Pub. L. No. 90-411, (1968), 82 Stat. 395.

86. In the County of Orange, California, the proprietor of the airport
hag voluntarily agreed to noise abatement procedures.

87. 12 Avi, 18,350 (Ill. App. Ct., 1973).
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federal preemption precluded the City from passing a valid ordi-
nance declaring that noise generated by jet aircraft was a public
nuisance. Bensenville’s declaration was therefore an unconstitu-
tional burden on interstate commerce and had been preempted by
federal legislation and regulation.38

In substance, the plaintiffs in Bensenville alleged that:

the air transport carrier using said facilities operate many jet air-
craft powered by liquid fueled engines which produce an intensive
noise and air pollution over and upon said municipalities and their
constituents; that said noise and air pollution are of such intensity
to be harmful, dangerous and damaging to the physical and mental
health of said constituents.89

The plaintiff cities requested that the City of Chicago be enjoined
“from expanding its facilities at O’Hare in such a manner as to
provide facilities for . . . air polluting aircraft.”®®

The Illinois Appellate Court quoted at length from Burbank:

It is the pervasive nature of the scheme of Federal Regulation of
aircraft noise that leads us to conclude that there is preemption.
As Justice Jackson stated concurring in Northwest Airlines, Inc. v.
Minnesota, 322 U.S. 292, 303, 1 Avi. 1181 (1944), federal control is
intensive and exclusive. Planes do not wander about in the sky
like vagrant clouds. They move only by Federal permission, sub-
ject to Federal inspection in the hands of Federal certified person~
nel and under an intricate system of Federal command. The
moment a ship taxies onto a runway, it is caught up in an elaborate
and detailed system of controls. 322 U.S. at 352 (1944) * * * As
stated by Judge Dooling in American Airlines v. Hempstead, 272
F. Supp. 226, 230; 10 Avi. 377 (1967), aff’d, 398 F.2d 369, 10 Avi.
18 029 (1967). ‘The aircraft and its noise are indivisible; the noise
of the aircraft extends outward from it with the same inseparability
as its wings and tail assembly; to exclude the aircraft noise from
the Town is to exclude the aircraft; to set a ground level decibel
limit for the aircraft is directly to exclude it from the lower air
that it can not use without exceeding the decibel limit,'91

Thus, the Illinois Court concluded that the federal government
through the Federal Aviation Act?? as supplemented by the Noise
Control Act of 1972°8 and the regulations issued thereunder so occu-
pied the regulation of aircraft noise and air pollution so as to pre-
empt local regulation.

88. Id. at 18,352.

89. Id. at 18,351.

90. Id. at 18,352,

81. Id. at 352.

92. Pub. L. No. 85-726, 72 Stat. 731 (1958).

93. 86 Stat. 1234 (1972), 42 U.S.C.A. § 4901 et seq. (Supp. 1973).
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The question of Federal preemption was also a determinitive fac-
tor in.an even more recent case entitled United States v. The City
of New Haven.?*

In that case, there was a dispute between two Connecticut towns
as more fully set forth in the opinion:

The City of New Haven, in order to extend a runway as Tweed,
New Haven Airport, a public airport, worked out an agreement
with the Federal Aviation Administration for a partial federal fund-
ing of the project. The runway was extended entirely within the
New Haven city limits. However, New Haven acquired additional
land in the Town of East Haven to establish a “clear zone” at the
end of the runway. Thereafter, the Town of East Haven sued the
City of New Haven in the State courts of Connecticut claiming that
New Haven failed to obtain, before acquiring the land from East
Haven, the proper approval [required by Connecticut statutes.]
The Connecticut Superior Court found a violation of the statute and
issued an injunction restraining New Haven from ‘performing any
acts calculated to expand its airport into, or over any portion of
East Haven for expansion or the mere maintenance of clear zones
over property located in East Haven.” The Connecticut Supreme
Court affirmed the lower court, * * * As New Haven continued
to operate the extended runway, the Superior Court issued a con-
tempt order against New Haven.98

Thereafter, as a result of the opinion, New Haven closed the run-
way. The federal government moved in to reopen the closed run-
way and to enjoin the state courts. The Second Circuit affirmed
the lower court which agreed with the government’s position. The
court, quoting from the lower courts’ opinion, stated: ?¢

Thus, the order of the New Haven Superior Court was directed to
and conflicted squarely with the regulation of navigable air space
which Congress has a reserve for exclusive Federal Control. To
the extent that it prevents aircraft from using navigable air space,
it is enforceable under the Supremacy Clause and may properly be
enjoined by a Federal Court, despite the broad sweep of the anti-
injunction statute, (20 U.S.C. § 2283).

Thus, the court concluded:

East Haven cannot enforce its rights under Connecticut law by ob-
taining a state court injunction which infringes on Federal regula-

tion of navigable air space.??

Another local level technique of legislative control of the effect
of noise has been the use of zoning ordinances.?’® Although im-
proper use of zoning can lead to city liability for a “taking”?® under

94.
95.
96.
97.
98.
99.
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the state and federal constitutions, proper application of zoning af-
fords local governments an opportunity to forestall the develop-
ment of residential zones in areas susceptible to excessive noise or
above-average accident hazards.19?

The California courts have ruled that “zoning regulations are pre-
sumed to be valid exercises of the police power which further the
public safety and the general welfare,”'°* and have upheld such
ordinances saying any reasonable justification will sustain them.02
In Smith v. County of Santa Barbara,°® a case involving a zoning
ordinance which rezoned plaintiff’s property adjacent to an airport
from “Residential” to “Design Industrial”, the Court said:

The expressed reason given by the county as alleged by the appel-
lants is implicit with the admission that private citizens residing
near the airport would be so harassed and annoyed by the operation
of the airport that they would suffer damages. Such a reason, in
our opinion justifies that passage of the zoning ordinance,104

The use of this zoning tactic can effectuate much good with re-
spect to future airport construction and existing airport expansion.
But, it cannot remedy the noise pollution problem of residents near
existing airports.

Thus the power of local government surrounding airports seems
to be limited by the preemption doctrine and the limited impact
of zoning ordinances in developed areas.

FEDERAL LEVEL LEGISLATION

Compared to the state and local governments, the federal govern-
ment is a relative Johnny-come-lately in the regulation of noise.
While aviation generally has been regulated by the Air Commerce
Act of 1926,1°5 the 1938 Aeronautics Act'%¢ and the Aviation Act

supra at S252; Peacock v. County of Sacramento, 271 Cal. App. 2d 845, 77
Cal. Rptr. 391 (1969); Sneed v. County of Riverside, 218 Cal. App. 2d 205, 32
Cal. Rptr. 318 (1963); Kissinger v. City of Los Angeles, 161 Cal. App. 2d
454, 327 P.2d 10 (1958).

100. Morse v. County of San Luis Obispo, 247 Cal. App. 2d 600, 603, 55
Cal. Rptr. 710 (1967).

101, Id.

102. Smith v. County of Santa Barbara, 243 Cal. App. 2d 126, 129, 52 Cal.
Rptr. 292 (1966).

103. Id.

104. Id. at 129, 52 Cal. Rptr. at 295.

105. Air Commerce Act of 1926, Pub. L. No. 69-254, 44 Stat. 568.

106. 1938 Aeronautics Act. Pub. L. No. 75-706, 52 Stat. 973.
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of 1958197 (which together give a comprehensive and preemptive
plan for regulation of air traffic in the navigable airspace) all were
silent as to specific noise regulation.

It was not until after the Supreme Court decided the two leading
cases of Cedarhurst% and Hempstead'®® that the Federal Avia-
tion Act of 1958 was amended to require the inclusion of aircraft
noise as factor in the FAA’s aircraft certification process.’’® The
amendment authorizes the Administrator of the FAA to prescribe
standards for the measurement of aircraft noise and sonic boom,
and to provide for the control and abatement of such noise.’'* The
administrator has the authority to vary the standards, rules and
regulations on noise to the issuance, amendment of qualifications,
suspension or revocation of any certificate issued by FAA'? and
it allows the FAA to require airlines to retrofit the existing fleet
of airplanes with noise suppressors if such action is technologically
practicable and economically reasonable.!'3 The Administrator has
issued some standards pursuant to that authorization.** However,
one can hardly expect the FAA to really put effective noise curbs
on an industry over which it has a congressional charge to “promote
and foster”!'5 and to which it has been historically rather subservi-
ant.

This first significant federal regulatory legislation dealing di-
rectly with noise pollution has been the Noise Control Act of
1972.11¢ This Act!'? required the Administrator of the Environ-

107. Aviation Act of 1958, Pub. L. No. 85-726, 72 Stat. 731.

108. Allegheny Airlines v. Village of Cedarhurst, 132 F. Supp. 871
(E.D.N.Y. 1955), aff’d, 238 F.2d 812 (2d Cir. 1956), see discussion in this
section under “Local Level Legislation, at —.

109. American Airlines v. Hempstead, 272 F. Supp. 266 (E.D.N.Y.) (1967),
aff'd 398 F.2d 369 (2d Cir. 1968), cert. denied, 393 U.S. 1017 (1969); see dis-
cussion in section under Local Level Legislation, supra at 5260.

110. 49 U.S.C.A. § 1431 (Supp. 1973).

111. 49 U.S.C.A. § 1431 (Supp. 1973).

112. 49 U.S.C.A. § 1431 (Supp. 1973).

113. 49 U.S.C.A. § 1431(d) (4) (Supp. 1973).

114. 14 C.F.R. Part 36 (1970).

115. The preamble to the Civil Aeronautics Act of 1938 reads: To create
a Civil Aeronautics Authority, and to promote the development and safety
and to provide for the regulation of civil aeronautics.

116. Under the Noise Control Act of 1972, EPA wag directed to study and
report to Congress on the aircraft and airport noise problem, including as-
sessment of: (1) current FAA flight and operational noise controls, and
possibilities for retro-fitting or phasing out existing aircraft; (2) control
measures available to airport operators and local government; and (3) im-
plications of establishing cumulative noise level limits around airports. In
July, 1973, EPA submitted its report, EPA, REPORT ON AIRCRAFT—AIRPORT
Norse (1973).

117. Pub. L. No. 92-574, § 7, 86 Stat. 1234 (1972).

118. Pub. L. No. 92-574, § 7, 86 Stat. 1234 (1972).
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mental Protection Agency to study the FAA Noise Standards of
new and existing aircraft and to report to Congress.!'®* On its face,
it seemed the heavily “industry-oriented” FAA now had a sharp-
toothed watchdog peering over its shoulder to guarantee implemen-
tation of noise control measures. But, in reality, the complex sys-
tem of checks and balances between the FAA and the EPA ulti-
mately has had little effect as the Act leaves the FAA the power
to reject, accept or modify the regulation proposals of the EPA be-
fore the FAA promulgates them.11?

Other legislation on the federal level dealing with aircraft noise
can be found in the National Environmental Policy Act.22° (NEPA)

In essence, NEPA requires the preparation of environmental im-
pact statements by Federal agencies on any proposed project, indi-
cating the alternatives and irreversible resource commitments in-
volved. The obvious underlying theory behind the NEPA was to
require federal agencies to analyze and publically describe the ad-
verse environmental effects of the proposed project.

Critics of NEPA point out weaknesses in the Act which stem from
the failure of Congress to recognize the “behaviorial reality that
governs the institutions sought to be regulated.”*2!

NEPA'’s greatest defect is in the area of Airport expansion in con-
junction with the Airport and Airway Development Act.!?2 Any
proposed airport development now requires a public hearing on the
“social, economic and environmental effects”*® of the project. A
preliminary draft environmental impact statement must be made
prior to the hearing. Additionally, all of the airport projects must
be consistent with a statutorily required National Airport System
Plan.124

Unfortunately, however, the panacea of a public hearing and the
review of an environmental impact statement does not mean that
there is really an effective administrative evaluation process prior
to the obtaining of permission for the proposed airport development

119. 49 U.S.C.A. § 1431(c) (1), (Supp. 1973).

120. 83 Stat. 852 (1970), 43 U.S.C. §§ 4331-4335 (1970).

121, J.L. Sax, Environmental Law—The Unhappy Truth About NEPA, 26
OKLA. L. REv. 239 (1973).

122, 84 Stat, 219 (1970), 49 U.S.C. §§ 1701-1742 (Supp. 1972),

123. 49 U.S.C. § 1716(d) (1) (Supp. 1972).

124. 49 U.S.C. § 1716(a) (Supp. 1972).
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and expansion. Sadly, most environmental impact statements are
prepared by “experts” hired by the developer or by the agency seek-
ing the development and thus, the objectivity of the reports are
somewhat suspect at times.!?’ Furthermore, “Negative Declara-
tions” may be filed in situations that really require a full environ-
mental impact statement.

Congress set up the Environmental Protection Agency basically
to set standards and to enforce such standards. Unfortunately,
after such standards are determined, much research is necessary
to improve and expand the technology of source noise reduction
to provide for more healthy standards. The EPA simply is not or-
ganized, funded, nor does it appear motivated to undertake such
activities. Conversely, the National Aeronautics and Space Ad-
ministration (NASA) has already demonstrated by developing and
test flying “quieted” current production aircraft that it should be
the governmental vehicle which could determine the technologi-
cally feasible and economically practicable solutions to the prob-
lems of aircraft noise pollution.

LocaL AGgency PoweRr ASIDE FrRoM LEGISLATION

Through all of the arguments about federal preemption and
which agency has jurisdiction or power, the airport proprietor has
remained on an equal status with the Congress and its power of
legislation: namely, the airport owner or operator has property
rights which allow it to issue limitations on the use of its airport
even though such limitation might bar flights in interstate com-
merce from using the particular airport facility. According to the
Supreme Court’s holding in Griggs v. Allegheny County'2® the op-
erator of an airport is liable, under certain circumstances for the
taking of an easement of flight over property necessary for the use
of airplanes in landing and taking off from the airport. Thus, when
the airport operator, public or private, fails to exercise its power
to limit noisy airplanes, it may be on the losing side of an expensive
law suit. Such was the recent case in Los Angeles v. Aaron,'?’
where the city of Los Angeles as proprietor of Los Angeles Interna-
tional Airport was held liable to 550 homeowners around the air-
port. Judgments of approximately $650,000 were granted to com-
pensate for the diminution of property values due to increased air-

125. It would seem that the only appropriate remedy is to require such
environmental impact statements to be made by an independent agency,
possibly the EPA.

126. 369 U.S. 84 (1962).

127. 40 Cal. App. 3d 471, 115 Cal. Rptr. 162 (1974), hearing denied, Aug.
28, 1974,
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craft noise. The defendant argued unsuccessfully that the author-
ity over jet noise rested exclusively with the federal government,
particularly the FAA. The California Court of Appeals affirming
said:
The fact that the federal government controls the flight of aircraft
does not relieve the airport owner and operator of liability where

the operation of the airport is a substantial cause of the property
owner’s damage.128

Based on the authority of Aaron, the Board of Airport Commission-
ers authorized payment of $1.35 million for air easements over the
properties adjacent to the east and south clear zones of Los Angeles
International Airport.!?* Included in this sum is the unprecedented
negotiated settlement of $138,425 for 23 property owners in the East
Westchester area which suggest the Board’s acceptance of its newly
defined legal responsibility.

Consequently, if a municipality, county, or state is the airport
proprietor, it may then do by managerial decree what it can not
do by legislation as presently interpreted by some courts.!3°

Given this new power and liability of the proprietor, it would
appear that a very practical approach would be for the airport op-
erator to coordinate, develop and implement a plan for noise abate-
ment; to impose such a plan as a condition of any lease, license,
agreement, or usage of the airport; and then to monitor and enforce
the abatement procedures by levying a sliding scale of fees based
on the noise generated by the individual aircraft. This would elim-
inate the problems associated with criminal law enforcement and
the recently held unconstitutionality of Single Event Noise Ex-
posure Prohibitions by a Federal Court in Northern California.13!

Furthermore, the schedule of fees could be imposed not only on
those that exceed the standards set forth in the noise abatement
plan, but also, a schedule could be developed to impose a fee based

128. Id.

129, Los Angeles Times, Feb. 11, 1975, at 21, col. 1 & 2,

130. S. Rep. No. 1353, 90th Cong., 2d Sess. 6 (1968). But note that this
is subject to the argument that such federal policy forces localities to make
their decision in a proprietary fashion, rather than in a way which requires
the democratic concurrence of the local legislature.

-131. AT.A, et al. v. Crotti, Civ. No. C-72-2189-WTS (N.D. Cal. 1975);
Burden of Proof and the Defense of the Supremacy Clause of the U.S. Con-
stitution. See supra note 70.
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on the amount of noise generated by each aircraft. This would
improve the usual system of imposing landing fees based on aircraft
weight. This type of fee would be an incentive for aircraft oper-
ators to voluntarily reduce noise. A graduated scale with higher
fees for noisier aircraft would help encourage usage of quieter
planes. A schedule for increased fees in the future would spur the
industry to convert to less noisy aircraft. Additionally, airlines
should be given authority by the Civil Aeronautics Board to charge
lower rates for passengers or freight using quieter aircraft. Of
course, this proposal presupposes an effective monitoring system,132
which as yet, is not a universal accomplishment.'®® But with effec-
tive monitoring, violators could be detected and enforcement could
take place through the imposition of heavy civil fees and/or the
forfeiture to use the airport in the future by the offenders.

FuTURE LEGISLATION

A greater degree of compatibility between airports and their
neighbors can be obtained by Federal legislation reorganizing cur-
rent authority among the federal agencies responsible for control-
ling unnecessary aircraft noise.

This restructuring of governmental power is necessary because
of the inadequate response that has been exhibited to date by the
agencies from which relief is sought. For example, the FAA finds
itself with an apparent conflict of interest. On the one hand, it
is charged by the United States Congress to “foster and promote
air commerce.”?* This is generally directly contrary to the effect
of any proposed restriction on air carriers in favor of individuals
beneath flight paths of aircraft. The Federal Noise Control Act
of 1972,135 giving the EPA certain powers, has been a step in the
right direction but has proved to be inadequate since the FAA still
has veto power over proposed regulatory actions,'3¢ and the EPA
does not have sufficient capability in research technology.

Accordingly, legislation should be implemented to authorize and
direct the EPA to establish standards for environmental noise im-
pact which would protect the public health and welfare while pro-
viding an adequate margin of safety. Corollary legislation should

132. See supra, note 14, see also textual discussion under section on The
Nature of Noise Pollution, supra at $S243.

133. See State of Calif, Title 4: Subchapter 6: Noise Standards, Calif.
Dept. of Aeronautics.

134. Air Commerce Act of 1926, Pub. L. No. 69-254, 44 Stat. 568.

135. Noise Control Act of 1972, 86 Stat. 1234, 42 U.S.C.A. § 4901 et seq.
(Supp. 1973). ’

136. 49 U.S.C.A. § 1431(c) (1) (Supp. 1973).
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authorize and direct the National Aeronautics and Space Adminis-
tration to develop, demonstrate and certify an air transportation
system which would employ optimum aeronautical technology for
safety, economic reasonableness, technical practicability, energy
conservation, all-weather flight control capability, and noise and
exhaust emissions abatement. This same legislation should au-
thorize and direct the FAA to implement, through regulatory ac-
tion, the air transportation system plan as designed, developed and
certificated by the NASA. An important facet of the charge to
NASA should require certification for noise of every airport which
affects interstate commerce. This certification should be based on
standards established by the EPA utilizing the technology certified
by the NASA. Failure of an airport to meet the certification stand-
ards could jeopardize its obtaining federal funds for any purpose.
Furthermore, this certification could require each such airport to
have compatible zoning and land use development within the noise
impact zone around the airport as identified by EPA, or, in the
alternative have a plan in cooperation with the effected local gov-
ernment unit or units to implement such a land use plan.187

Legislation is also urgently needed which would require aircraft
not meeting Federal Aviation Regulation (FAR) Part 36/ ICAO An-
nex 16 noise standards to be retrofitted with sound absorption ma-
terial (SAM) within 5 years and refanned within 6 years.'>® Addi-
tionally, refan technology should be incorporated in all new produc-
tion aircraft of type designs certified prior to December 1, 1969,
the effective date of FAR Part 36. In view of the large initial capi-
tal outlay, the funding of this program should be undertaken by
the federal government forthwith. This can take the form of gov-
ernment guaranteed loans or direct loans.'3® Legislation can pro-
vide a surcharge of one dollar or less,'*? on each passenger ticket

137. The California Airport Land Use Commission System could serve
as a model for cooperative efforts in zoning and land use development.

138. See Hearings Before the Subcomm. on Aeronautics and Space Tech-
nology of the House Comm, on Science and Aeronautics, 93d Cong., 2d Sess.
66 (testimony of Richard J. Coar, vice-president engineering, Pratt & Wit-
ney Division, United Aircraft Corp.).

139. The author recommended “Pollution Service Charges” by the users -
of the air transportation system in testimony before the EPA Public Hear-
ings on Noise Abatement and Control, Sept. 27, 1971.

140. It has been estimated that a fund of $250 million per year could
be raised by a one dollar passenger enplanement fee,
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and an appropriate small charge on each freight way-bill to repay
the initial investment. In this way, the entire air carrier fleet can
be modified so as to substantially decrease the noise exposure
around airports at a small cost to each of the users. Thus, the
monetary cost of polluting is borne by the pollutor rather than the
social and monetary cost borne by the unwilling victim.

Legislation is needed to release trust funds now held under the
Airport Development Assistance Program (ADAP)!#! and to pro-
vide other federal funds for noise abatement programs, including,
but not limited to, acoustic retrofit, improved instrumentation/con-
trol equipment, structural sound attenuation, funding of local land
use changes, and reimbursement to local governments for land use
planning, land acquisition and for the capitalized tax base losses
resulting therefrom.

Additionally, legislation should be implemented to direct the FAA
to immediately adjust the FAR Part 36 noise levels and measure-
ment standards to a more acceptable level. The particular stand-
ards that are incorporated by FAR Part 36 are archaic in view of
modern day technology.'*? Perhaps requiring the FAA to report
to Congress semi-annually on its progress in implementing regula-
tory actions to control aircraft noise, including but not limited to,
promoting research in noise reduction technology, energy manage-
ments. In addition to noise abatement, the resulting consolidation
procedures, would also have a desired effect since it would expose
the FAA to public comment on its apparent reluctance to imple-
ment noise abatement procedures.!#?

Another very important piece of legislation that would assist in
the reduction of unnecessary noise would be to require the Civil
Aeronautics Board to initiate and permit airline capacity agree-
ments. In addition to noise abatement, the resulting consolidation
and elimination of some flights, aids energy conservation and would
have the desirable effect of economically helping the air transporta-
tion industry and its consumers.!** The effectiveness of flight re-
duction control was dramatically illustrated recently at Minneap-

141. Airport and Airway Development Act, Pub. L. No. 91-258, 84 Stat.
219 (1970).

142. See supra, note 138.

143. See EPA REPORT ON AIRCRAFT—AIRPORT NoOISE 14 (1973), which states
« .. it appears that existing FAA flight and operational controls do not
adequately protect the public health and welfare from noise.”

144. The C.A.B. has experimented in capacity agreements between a few
gelected airports in the eastern United States. It also reversed its policy
on insisting on competition between U.S. airlines on foreign routes by per-
mitting Pan American and TWA to swap routes to eliminate uneconomical
direct competition and duplication of services.
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olis-St. Paul International Airport. In the airport’s Annual Report,
activity in the year 1974 was compared against that of 1973. In
1974, there were 17,000 less landings and take-offs showing a 7%
decrease below 1973 levels. At the same time, the passenger count
went up 378,000 passengers, or a 5.5% increase. Thus, voluntary
cut-backs within single airlines, because of fuel shortage and the
increasing use of wide-bodied jets, has had a significant effect by
lessening the noise impact on communities surrounding that airport.
Thus, legislation to provide relief from the anti-trust laws and to
require the CAB to actively pursue capacity agreements among
compefing airlines could have a significantly favorable effect.

The defenses raised against individuals suing on behalf of a class
indicates that legislation is necessary which would enable local gov-
ernmental agencies, whose constituents are directly effected, to
serve as party plaintiffs in class actions seeking compensatory dam-
ages for the effect and impact of aircraft noise. The class action
vehicle is almost absolutely necessary to permit effective litigation.
Large expenses necessary to prepare a plaintiff’s case against the
well organized air transportation industry require the collective
efforts of hundreds and sometimes thousands of individuals. There
are sufficient issues of fact and law that are identical with respect
to the specific situation surrounding each airport which should per-
mit a class action on those issues. Once common findings of fact
and conclusions of law are all determined, it is a simple matter
for sub-classes and individuals to be then heard on the remaining
specific issues.

Perhaps a bill establishing an Airport Noise Curfew Commission
to investigate and report on effective means of reducing jet aircraft
operation during the evening and nighttime hours would also be
useful.14®

An amendment to the National Environmental Protection Act!4¢
to redefine the word “project” would also be desirable so as to in-
clude any change in airport or aircraft operations. This amendment
would prevent the elimination of desirable noise abatement pro-
cedures without an environmental impact statement with its at-
tendant public hearing. Additionally, if a change was indicated as

145. See H.R. 1180, 94th Cong. 1lst Sess. (1975). (Introduced by Con-
gressmen John W. Wydler of New York on Jan. 14, 1975).
146. 42 U.S.C.A. §§ 4321 et seq. (1973).
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necessary or desirable the procedure could not only be implemented
but the review process might even suggest corollary noise abate-
ment procedures.

Lanp Use PLANNING
Control of Land Use Surrounding Airports

The basic thrust of the control of aircraft noise has been primarily
at the level of the source of generation. The various controls placed
on the generation of noise have been the aircraft and airport operat-
ors in voluntarily changing operational procedures; the quasi-legis-
lative regulatory action imposed by certain airport operators upon
the operators of aircraft through leases and restrictive provisions
in operation agreements and licenses; the voluntary action taken
by the manufacturers of air frames and power plants in producing
quieter aircraft; the conventional indirect control imposed by litiga-
tion or threat of litigation under theories of inverse condemnation,
trespass, negligence, and nuisance seeking damages and injunctive
relief; and legislation imposed by the federal, state and local agen-
cies.

However, control of noise at its source of generation is but one
facet of the total problem.

Assuming that classic definition of noise as being unwanted
sound,4? aircraft noise is a function of the amount and character
of sound generated, the distance between the source of the sound
and the listener, the sound attenuation between the listener and
the source, and the physical and psychological makeup of the lis-
tener. Thus, it must be observed that effective land use planning
and appropriate land use can greatly alleviate the noise problem
around airports. Separating the source of noise by greater dis-
tances from the listener is, of course, an easy and obvious answer.
Implementing such a solution is not so simple.

Traditionally, land use planning and land use control is a function
of local government. The agency that has taxing power over prop-
erty and is responsible for providing services not only to the indi-
vidual parcel of property, but also to the rest of the community
within its jurisdiction, is usually the agency with the power to zone
for the public welfare. This theory of government is rapidly erod-
ing in our urbanized society. Special purpose concerns of a regional
nature are being addressed by specially created commissions, agen-
cies or coalitions of governments.

147, See supra, note 7.
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Without commenting on the desirability thereof, it is evident that
there is a changing concept of the legal view regarding property
rights. Underlying the recent court trends and enforcing environ-
mental protection laws and planning has been a social concern
evolving about the use one makes of his property which affects the
rights of others,148

American jurisprudence has long recognized a pragmatic ap-
proach to law as a control of society. As far back as in 1921, Mr.
Justice Cardozo observed that:

Cogrts know today that statutes are to be viewed, not' in isolation
or in vacuo, as pronouncements of abstract principles for the guid-
ance of an ideal community, but in the setting and the framework

of present-day conditions, as revealed by the labors of economists
and students of the social sciences in our country and abroad.149

Thus, the traditional concepts of governmental regulations of
land use are in a state of revolution.'5?

The theory of property rights is evolving so as to view land as
a resource of the community as well as a commodity of the owner.
Traditionally, appropriate zoning based on the local agencies’ police
power requires no compensation unless a violation of the Fifth
Amendment of the Constitution occurs.’®* Accordingly, if a taking
occurs of private property for public use, then compensation must
be made to the owner. The extent to which a restriction on the
use of private property amounts to a taking determines the regula-
tion’s validity.'52 However, the current trend seems to shift from
focusing solely on activities occurring within the physical bound-
aries of the users property toward the recognition of the intercon-
nectedness between various uses of seemingly unrelated pieces of
property. Furthermore, control of land use is being placed into
the hands of newly created single purpose governmental agencies
whose jurisdiction transcends the borders of local agencies, but

148. The Pacific coastline of the state of California was determined to
be an area of critical concern to the entire state in an initiative passed in
1974. This placed certain land use control in critical envuonmentally im-
pacted zones into several regional commissions and a statewide commission
(CAL. PuB, RESOURCES CODE §§ 22,000 et seq. (West Supp. 1974).

149. Carpozo, THE NATURE OF THE JupiciAL Process 81 (1921).

150. FOURTH ANNUAL REPORT OF THE COUNCIL ON ENVIRONMENTAL QUAL-
rry (1973) at 121-154.

151. U.S. Const. amend. V, provides: “. .. Nor shall private property
be taken for public use without just compensation.”

152, Legislation as a Control Mechanism, supra, at 30.
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which purportedly impose the interests of statewide or regional
concerns upon property in “critical” areas. As was recently written
by Professor Sax:

Once property is seen as an interdependent network of competing

uses, rather than a number of independent and isolated entities,

property rights, and the law of taking are open for modification.153

The legal foundations of land use planning are in such a state

of flux that any discussion thereof, subjects any article on the sub-
ject to a high risk of premature obsolescence, 54

Thus, if land use planning is justified for environmental concerns
such as the preservation of clean air, clean water, coastlines, and
wet lands, certainly the blessing of quiet seclusion is also a protect-
able social concern.

Early land use planning, prior to the development of an airport
can help substantially in reducing the effect of noise generated by
aircraft by reserving open space as a buffer zone to absorb what
might otherwise be objectionable noise to humans. An example
of this advanced planning is the new Dallas-Fort Worth Regional
Airport which was recently developed, utilizing 17,400 acres. Com-
pare this with Los Angeles International’s 3,000 acres. Only time
will tell whether the Dallas-Fort Worth Airport was planned ade-
quately and with sufficient open space and land allocated to com-
patible uses. Unfortunately, history indicates that airports are gen-
erally built in remote areas and, by their very nature, promote such
rapid economic growth that uncontrolled development tends to
creep into noise affected areas.15%

If the noise affected area is vacant land or is utilized with com-
patible uses, very little turmoil is created with zoning changes.
However, the problem becomes extremely acute when the land is

153. J.L. Sax, Takings, Private Property and Public Rights, 81 YaLe L.J.
149, 150 (1971).

154. For recent decisions analyzing unique special interest problems, see
Just v. Marinette County, 56 Wisc. 2d Wisc. 7, 201 N.W.2d 761 (1972); Vil-
lage of Belle Terre v. Boraag, 42 U.S.C.W. 4475 (U.S. April 2, 1974).

155. The problem of developing new airports should be kept separate
from the problem created by an established airport which expands to meet
the growing needs of the economic community, and in so doing, shifts a
portion of the burden of the social and economic costs from the user of the
air service to the land occupants in noise affected areas. In particular, the
problem is most acute where a small airport serving non-jet general avia-
tion (small aircraft) expands its usage by adding jet traffic over already
established residential areas. In its most polite legalistic forms, it is called
inverse condemnation, or an unconstitutional taking of rights without com-
pensation. However, the unwilling subjects of this newly added pollution
believe a more accurate description of the procedure is an outright theft of
the individuals’ tranquility.
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already committed to a use and then the increased noise makes the
use imcompatible.

Land use control around airports has been exercised to a certain
extent by the federal government by the use of height restric-
tions.!®¢ However, these restrictions are aimed only at safety in
flight!5” and inadequate consideration has been given by the gov-
ernmental agencies with respect to noise issues as they relate to
land use.

CALIFORNIA AIRPORT LLAND Usg COMMISSIONS

Although the concept of land use around airports has been dis-
cussed for many years, only one state!®® has adopted legislation that
deals with the control of the use of land near airports.15?

In 1967, the California legislature created Airport Land Use Com-
missions (ALUC) in certain counties in the state for the primary
purpose of formulating comprehensive land use plans around public
airports.1¢0

Under the California approach, an Airport Land Use Commission
was created in each county having a population of 4 million or less
in which at least one airport was operating for the benefit of the
general public and served by an air carrier certified by the Public
Utilities Commission or the Civil Aeronautics Board.

The powers and duties reposed in each Airport Land Use Commis-
sion is to:

1. Formulate a comprehensive land use plan around each public
airport;

2. To study conditions and make recommendations concerning

156. 14 C.F.R. Part 77 (FAR 77).

157. Although the issue of zoning for crash hazards is not addressed in
this article, the issue of safety around airports is a critical one. There is
a danger to the occupants of the aircraft, as well as to those on the ground.
Research work has been done in this field primarily by the military and
the probability of aircraft accidents in any given location is readily ascer-
tainable.

158. See infra, note 161.

159. The states of Ohio, Alabama, and perhaps others, have certain legis-
lation dealing with this subject, but utilize a different approach in that air-
port zoning boards are created to deal with density of use issues. Similar
legislation has been introduced in the state of Texas and Arizona during
the 1974 sessions, but has not been enacted as of yet.

160. Car. Pus. UTiL. CobE § 21670 et seq. (West Supp. 1974).
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the need for height restrictions on buildings near airports; and, .

3. To make recommendations for the use of the land surrounding
airports to assure safety in air navigation and the promotion of
air commerce.

The Commission’s comprehensive land use plan must include a
long range master plan reflecting the anticipated twenty year
growth of the airport. The plan must be consistent with the “State
Master Airport Plan”.161 The legislation specifically provides that
in formulating the land use plan, the Commission “may develop
height restrictions on buildings, may specify use of land and may
determine building standards, including soundproofing, adjacent to
airports, within the planning area.”!%2

In response to an Attorney General’s opinion that the Airport
Land Use Commission does not have any authority to formulate
comprehensive land use plans for areas surrounding federal mili-
tary airports,'% the state legislature extended authority to include
such areas in 1973.16¢

Each Airport Land Use Commission is composed of seven mem-
bers,%% two members are representatives from the cities on a con-
stituency unit representation basis.'®® Their appointment is made
by a “Mayor’s Selection Committee” which is comprised of the
mayors of the cities within the specific county. A limitation of
their choice is that at least one of the two representatives shall
be appointed from a city that is contiguous to a qualifying airport.
A selection committee comprised of the managers of all of the pub-
lic airports within the county appoints two other representatives
one of whom must be a representative from an airport operated
for the benefit of the general public.’®” Two representatives are

161. Car. Pus. UtiL. CobE § 21675 (West Supp. 1974).

162. Car. Pus. UtiL. CopE § 21675 (West Supp. 1974).

163. Ops. Att'y Gen., 284 July 5, 1972 (CU. 72-203).

» 164. Military aircraft are not designed with noise constraints as are cur-
rent generation civil aircraft under 14 C.F.R., Part 36. Noise suppression
at the source level dissipates some energy and military aircraft must be
designed to maximize utilization of power with respect to thrust. As a
result, control of land use around military air bases is more important since
noisier aircraft are utilized.

165. Car. Pus. UtIL. CoDE § 21670 (West Supp. 1974).

166. “Constituency Unit Repregentation Basis” is defined by the author
to mean that an elected official from a general purpose governmental
agency is selected by his governing body to represent not only his agency,
but also the entire jurisdiction of the special purpose governmental agency.

167. This situation can create a serious conflict of interest if the owner-
operator of the airport is the county and its manager (an employee of the
county) is a representative. See CaL. PuB, UTIL. CobE § 21675 (West Supp.
1974) which provides for temporary disqualification of members and the
appointment of substitute members in guch cases.
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appointed by the Board of Supervisors. Finally, one individual
“representing the general public” is appointed by the other 6 mem-
bers of the Commission. Each of the representatives gives a written
proxy to an individual to vote in his absence.

The extent of power of an ALUC depends on the adoption or
non-adoption of a Comprehensive Land Use Plan. In the formu-
lative stages, typically, an ALUC will adopt a planning area around
the subject airport after a public hearing. That area so determined
is that land which affects or is affected by aircraft operations.
Within this area, the ALUC has advisory power only and assists
the city or county which has zoning power by making suggestions
relating to land use, sound attenuation or conditioning of use.18

Once a Comprehensive Land Use Plan is adopted, however, the
power of the ALUC is magnified. If any action or regulation of
any public agency is inconsistent with the plan, a hearing must be
held by the ALUC to determine whether or not the proposed ac-
tion is in the best interest of the Airport and adjacent area. If
the proposed action is denied by the ALUC, the local agency with
zoning powers (be it the county Board of Supervisors or a City
Council) can only override the Airport Land Use Commission’s de-
cision by a four-fifths vote.

In the area where no Comprehensive Land Use Plan has been
adopted, the authority of the Commission is merely advisory to the
county or city affected with respect to land use in the planning
area. The function of the Airport Land Use Commission in areas
that are not covered by a Comprehensive Land Use Plan is that
a body with expertise in noise control is called upon for recommen-
dations and suggestions to the governing body with zoning power.
In many of these instances, the Commission will rule that no objec-
tion be interposed to a particular project because the developer has
incorporated certain noise attenuation mechanisms in his develop-
ment plan or the developer is making use of his land that is consis-
tent with the noise expected from the airport operation. On the
other hand, in areas that are totally inconsistent with the human

168. E.g., recommending the recording of covenants, conditions, or re-
strictions or recommending written disclosure to and acknowledgement by
all future land occupants that noise or crash hazards exist due to aircraft
operations.

169. Car. Pus. UTtiL. CobE § 21670 (West Supp. 1974).
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habitation from a noise standpoint (i.e.,, within a 65 CNEL noise
contour), residential units are not only discouraged, but vigorously
opposed by the Orange County Airport Land Use Commission.

It should be noted that the powers of the Airport Land Use Com-
mission do not extend to authority over the specific operations
of aircraft flying from any of the civilian or military airports, how-
ever the operations actually conducted or which are anticipated
over the next 20 years must be taken into consideration in estab-
lishing the Planning Boundaries and the Comprehensive Land Use
Plan,

Public hearings are held by the ALUC prior to the adoption of
the Planning Boundaries and the Comprehensive Land Use Plan.
At that time any public agency or interested citizen has an oppor-
tunity for input. After approval of the Plan, if, in the determina-
tion of the Commission, an action or regulation of any public agency
is inconsistent with the Commission’s Plan, a public hearing must
be held by the Commission to determine whether or not the pro-
posed action is in the best interests of the airport and the adjacent
area. If the Commission determines that the action is harmful,
then the public agency shall be notified and the public agency shall
have another hearing to reconsider the action. The public agency
proposing the action or regulation, however, may overrule the Com-
mission after hearing by a four-fifths vote of its governing body.

An important factor with respect to the enlargement of any air-
port is that each public agency with zoning power over an airport
within the boundary of the planned area must file any substantive
development plan with the Commission for its approval. If this
plan is inconsistent with the Comprehensive Land Use Plan, then
the public agency shall be notified and shall have another hearing
to reconsider its action. Again, this public agency may override
the Commission by four-fifths vote of the governing body.

MerHOoDS OF CONTROLLING LAND Usg, OTHER THAN ZONING

Local jurisdiction can exercise not only zoning power to control
land use, but may also limit use by other means. In most instances,
it will mean a cooperative effort between the landowner and the
local agency.

Perhaps the easiest method is the purchase and recordation of
an easement over the property in question. Obviously, recordation
of such an easement serves many practical purposes. Initially, the
landowner has a lower investment in the property since he has just
received remuneration for the air easement. The property, with
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a lower economic base should, through normal economic forces, be
used in a manner compatible with the noise generated from over-
flights. Another important effect is that the recordation of an ease-
ment reduces the number of plaintiffs in future litigation. Prior
knowledge about the noise problem should limit the purchasers to
those who would not be affected by the noise and eliminate those
individuals who claim they have no knowledge of the problem prior
to their investment in the property.

Provision for the payment of such easements could come from
a local governmental agency or the airport itself. The airport can,
of course, obtain a grant for the purchase of not only land or inter-
ests in land in fee, but also easements and other interests in air-
space when applying for federal grants.

An evolving concept of purchasing developmental rights is an-
other possible method to equitably compensate a landowner for
the inability to develop his land to its highest and best use. Ob-
viously, compensation would fall in line with the traditional prop-
erty rights theory of land ownership. On the other hand, the dis-
cussion, supra, regarding new trends in the concept of property
rights may limit usage of this procedure. In fact, it may be held
by some courts that a landowner does not have an absolute right
to change the natural character of his land where public values
are substantially effected.

Another non-zoning method of controlling the effect of noise
might be the approval of an environmental impact report subject
to the developer restricting any development in such a way that
the property would not be developed to cause an increased demand
for airport expansion.

An interesting concept has been applied (with the reluctant ap-
proval of the developer), by the city of Newport Beach, California,
when it required as a condition of approval the recordation of con-
ditions, covenants and restrictions providing that any subsequent
transferee or lessee could not resist the city’s efforts to control air-
craft noise emanating out of Orange County Airport. The devel-
oper has a responsibility to require a provision in the lease calling
the tenants’ attention t{o the active involvement of the city in re-
stricting jet use at the subject airport. Similar conditions, cove-
nants and restrictions could be recorded which would restrict land
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use to uses which would not cause increased demand for airport
usage and expansion.

On another occasion, the City of Newport Beach, California, re-
quired a developer, as a condition of approval, to disclose to subse-
quent purchasers the fact that the resident will have a noise ex-
posure from over-flying aircraft or helicopters. This has the effect
of placing the initial purchasers on notice of the problem. It does
not, however, help the subsequent buyer. A follow-up of that con-
cept would be that an ordinance could require any seller of real
estate within noise-affected areas to disclose the fact of noise impact
upon the intended purchaser. This would be similar to the “Truth
in Real Estate Sales” ordinances that are in effect in some localities
requiring a broker to disclose to a prospective buyer authorized
uses, occupancy and zoning classification of a parcel of land.*?°

CoONCLUSION

Noise is one of the few pollutants where technical solutions are
available today.

To date, not much success has been obtained from voluntary re-
duction of noise on a nationwide scale. Few airport operators have
really recognized the problem and have attempted to do something
about it.1™!

Substantial changes could be made with appropriate leadership
at the federal level requiring retro-fitting of present generation air-
craft with the addition of sound absorption material and refanning
engines. Such a program is economically feasible and technolog-
ically practicable and could be completed within a span of about
four years, with minimum impact on the travelling public.

Litigation has been successful in certain areas but has not been
an effective tool to totally eliminate the noise problem. The suec-
cessful case in inverse condemnation only appropriates the rights
to keep polluting the air with noise and the land is forevermore
burdened with the pollution. Damages for diminution of value of
property are a small price to pay for any airport operator if it means
that he can continue his operation unencumbered thereafter. Dam-

170. Newport Beach, Calif., Mun. Code § 15.35.010 et seq.

171. A notable exception is Orange County Airport, California, although
this statement is in great dispute, particularly among the thousands of peo-
ple who live within the flight path of that Airport. The noise is generated
over a highly desirable residential area and has been thrust upon the resi-
dents primarily since the advent of jet aircraft. Litigation involving many
millions of dollars is pending in spite of the airport management’s attempt
to help alleviate the problem.
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ages recoverable in nuisance suits, however, create a more formid-
able deterrent in that the cause of action for nuisance arises each
time the noise is generated. This provides adequate compensation
for the individual and is not limited to merely the landowner or
occupier. It seems ludicrous, however, from a social viewpoint, to
expose the taxpayer to the claims of nuisance damages and loss
of value damages when much less sums of money could be put into
constructive elimination of noise rather than just continuing its
maintenance and merely pay damages to those suffering from the
pollution,

Legislation has not been too successful since, the legislators and
the owners of the airport facilities are subject to immense political
and financial pressure from the generators of noise.

Land use regulation is, at best, a stop gap measure and is most
effective around new airports, but is generally less effective
around established airports that have expanded their usage.

Accordingly, the major hope of reduction of noise pollution is in
the area of technical advances, improved operational techniques,
and land use regulation. However, the blame for the failure to
have already eliminated this pollution lies squarely on the shoul-
ders of the aircraft operators, airport owners and operators, and
the Federal Agencies and Congress for not insisting on immediate
relief.
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