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"Religion"and "Religious
Institutions" Under the

First Amendment

SHARON L. WORTHING*

The power to define is the power to control; therefore the author believes
governmental definitions of religion are to be avoided as inherently viola-
tive of the first amendment. While the meaning of religion must be con-
strued when dealing with cases arising under the first amendment and
statutes concerning religion, there is danger in adopting any specific defi-
nition that may result in the static recognition of existing norms, thus tac-
itly establishing existing religions against developing religions. Further,
the inquiry necessarily involved in determining if an institution meets a
particular definition may itself result in unconstitutional entanglement.
What is '"religion" and what regulation thereof is permissible is first ex-
amined in cases involving the religion clauses of the first amendment. The
free exercise and establishment clauses are examined in light of several
important cases including those concerning religiously prescribed polyg-
amy and transcendental meditation. The cases demonstrate the refusal of
federal courts to adopt explicit criteria defining religion, and recognize
that the protected exercise of religion is broader than activities strictly re-
ligious in nature. This theme is reinforced by a discussion offederal, state,
and local legislation involving such diverse areas as the selective service,
employment, property tax exemption, and zoning. Discussion then shifts
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and District of Columbia bars. She attended Yale University and Barnard College,
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degree from Fordham Law School, where she was Articles Editor of the Fordham
Law Review. She is a member of the Committee on Religious Liberty of the Na-
tional Council of Churches, and the National Advisory Council of Americans
United for Separation of Church and State.



to what the author perceives as a dangerous trend toward rigid definition
of "church," and functional categorization of "religious institutions." This
trend is most visible in Internal Revenue statutes and regulations. Criteria
adopted by the IRS to determine if an organization is a "church" tend to
unconstitutionally establish religion by specifying the structure necessary
to obtain the protection afforded to "churches." Such criteria inevitably re-
sult in legal force being given to the government's perception of religion.
Development of governmentally created categories of religious organiza-
tions, such as "integrated auxiliaries, "places the government in the uncon-
stitutional role of deciding the nature of the proper function of the church.
Such categorization also runs contrary to established principles which rec-
ognize that first amendment protection is not limited to purely religious
acts.

I. INTRODUCTION

The first amendment begins, "Congress shall make no law re-
specting an establishment of religion, or prohibiting the free exer-
cise thereof. . . ." But what is "religion" under the first amend-
ment? What does the first amendment mean for religious institu-
tions which perform certain secular functions? How religious
must an organization be before it is entitled to first amendment
protections, and are there any gradations with respect to such
protections? What definitional lines can be drawn around the
term "church" which are consistent with the first amendment?
These issues arise in the interpretation of the first amendment
and of statutes which contain special provisions for religion or re-
ligious institutions.

The "definitional problem" is becoming more acute as a result
of the increasing wordage in our statutes and regulations, and the
desire to express requirements in closely defined terms, part of
the more general move away from a common or case law system
and towards a civil or codified system. Another factor which
serves to exacerbate the definitional problem is the tendency to
limit to a particular class of religious organizations exemptions
which once applied generally to religious organizations. Thus, a
number of categories of religious organizations have been estab-
lished legislatively which may or may not correspond to catego-
ries that churches recognize.'

An understanding of what constitutes "religion" or "church" is
essential to decision-making where religion and religious institu-
tions are concerned. A very different issue is posed, however, by
government definition of religion or religious institutions. Our
law presumes that government officials are not qualified to make
judgments in the area of religion which are enforceable against
the public. If officials-either elected or appointed-are permitted
to construct definitions in those areas where they are forbidden to

1. See notes 114-23 infra, and accompanying text.
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discriminate, they may impose by definitional form that which
they are forbidden to impose by direct decree. This article will
examine the legal interpretation as to what constitute religion
and religious institutions, and will review governmental efforts to
define them. It will attempt to reach an understanding-not a def-
inition--of "religion" under the first amendment in both its indi-
vidual and institutional expression.

II. WHAT IS "RELIGION"?

There is a tale about a woman attending the Sunday service of
a fashionable Episcopalian church. Her frequent exclamations of
"Hallelujah!" and "Amen, brother!" caused an usher to approach
her. Peering over his glasses, he inquired, "Is anything wrong?"
"Why," she replied, "I've got religion!" "But Madam," the startled
gentleman responded, "This is an Episcopal church. This is no
place to have religion," whereupon the usher escorted her out of
the church. Religion clearly means different things to different
people-including people who consider themselves religious.

A. Religion Under the First Amendment

The question of what constitutes religion under the first amend-
ment has arisen in cases applying the establishment clause, the
free exercise clause, or both, to governmental actions. These pro-
scriptions against the federal government are applicable to state
governments through the fourteenth amendment.2

1. The Free Exercise Clause

The term "free exercise" necessarily implies action, not merely
thought processes. Thus, the first amendment mandates protec-
tion for action which springs from religious belief as well as pro-
tection for belief itself.

There are two kinds of governmental action which can be detri-
mental to religious practice. The first is action directed specifi-
cally against a particular religion, such as a law prohibiting the
conducting of public worship services on Saturday. Such a law
would obviously have only one purpose-the inhibition of reli-
gious worship by sects which observe a Saturday Sabbath. This
would clearly violate the free exercise clause. The second type of

2. Cantwell v. Connecticut, 310 U.S. 296 (1940).



governmental action does not have as its purpose the infringe-
ment of religious freedom of particular sects, but the furtherance
of a state interest. However, it would either require action which
is forbidden by the tenets of a particular religion, or would man-
date action proscribed by a religion. Such a law is not "religious"
for purposes of the establishment clause, i.e., state requirements
in that area do not constitute an establishment of religion. Never-
theless, the free exercise clause may require the state to exempt
the believer from the enforcement of that law. 3 Of course, laws
can be passed which purport to regulate areas within the police
power of the state for secular reasons, but are, in fact, aimed at
suppressing a particular religion.4

It seems unlikely that a law wholly within category one, aimed
explicitly against the worship of certain sects, could be held con-
stitutional. 5 As a result of our nation's proud tradition of religious
freedom and a generally felt requirement that legislation at least
appear religiously neutral, most free exercise cases have arisen
under the second category of law-laws which effectuate a state
interest, but run contrary to certain religious teachings. In these
cases, courts must draw the line between action which is pro-
tected under the free exercise clause, and that which can legiti-

3. E.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (Amish cannot be required to
send their children to high school contrary to their religious beliefs); Teterud v.
Gillman, 385 F. Supp. 153 (S.D. Iowa 1974), affid, 522 F.2d 357 (8th Cir. 1975) (state
prison regulation on hair length cannot be enforced in the face of an Indian's free
exercise claim); People v. Woody, 61 Cal. 2d 716, 394 P.2d 813, 40 Cal. Rptr. 69 (1964)
(en banc) (state law against possession of peyote cannot be enforced against Nav-
ajo members of the Native American Church who use peyote in religious wor-
ship). Although free exercise claims were upheld in these areas, it is extremely
unlikely that the state could be prevented from imposing requirements regarding
compulsory school attendance, hair length in prisons, or possession of halluci-
nogens on the grounds that an unconstitutional establishment of religion resulted.

4. See, e.g., Mormon Church v. United States, 136 U.S. 1, 9 (1890) (act of Con-
gress limiting the value of the real estate which could be held by a religious or
charitable corporation in any territory). See also Davis v. Beason, 133 U.S. 333, 334
(1890) (territorial statute requiring persons registering to vote to swear that they
did not belong to any organization which counselled its members to commit big-
amy, polygamy, or any other crime). These cases are discussed in the text accom-
panying notes 22-32 infra.

5. Where a practice associated with a particular form of religious worship is
considered highly dangerous, however, it has been held that the state may forbid
the practice specifically in the context of worship. In Lawson v. Commonwealth,
291 Ky. 437, 164 S.W.2d 972 (1942), the court held constitutional a statute which
made it a misdemeanor for any person to "display, handle or use any kind of
snake or reptile in connection with any religious service or gathering." Id. at 438,
164 S.W.2d at 972. See also Hill v. State, 38 Ala. App. 404, 88 So. 2d 880 (1956);
Harden v. State, 188 Tenn. 17, 216 S.W.2d 708 (1948). These cases upheld, against a
free exercise claim, the enforcement of statutes forbidding the handling of danger-
ous snakes so as to endanger the health of another. The dangers associated with
snake handling are so evident, however, that this cannot really be considered a
prohibition specifically against worship, even if it appears in this context.
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mately be regulated. As the Supreme Court has stated, the first
amendment "embraces two concepts,-freedom to believe and
freedom to act. The first is absolute, but, in the nature of things,
the second cannot be."6 Tests which have been used to determine
where the line falls between protected and unprotected conduct
are "compelling state interest"7 and "the gravest abuses, endan-
gering paramount interests."8 The approach adopted by the
Supreme Court in Sherbert v. Verner9 was to examine whether
state action burdened the free exercise of religion; and, if so, to
weigh the infringement against any compelling state interest ef-
fectuated by the state's action.'0

The free exercise clause has been held to prevent enforcement
of state prison regulations against long hair," state statutes for-
bidding possession of peyote,12 and state laws requiring high
school attendance. 13 Laws which have been enforced despite a
free exercise objection include laws against polygamy,14 Sunday
closing laws, 15 and child labor laws.' 6 Courts have split on the is-
sue of whether a blood transfusion can be administered contrary
to an individual's religious beliefs.17

6. Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940).
7. Sherbert v. Verner, 374 U.S. 398, 403 (1963); Surinach v. Pesquera de Bus-

quets, 604 F.2d 73, 79 (1st Cir. 1979); People v. Woody, 61 Cal. 2d 716, 722, 394 P.2d
813, 818, 40 Cal. Rptr. 69, 74 (1964) (en banc); Katz v. Superior Court, 73 Cal. App.
3d 952, 988, 141 Cal. Rptr. 234, 256 (1977); see Wisconsin v. Yoder, 406 U.S. 205, 221-29
(1972); NAACP v. Button, 371 U.S. 415, 438 (1963); International Soc'y for Krishna
Consciousness v. Bowen, 600 F.2d 667, 670 (7th Cir. 1979).

8. Sherbert v. Verner, 374 U.S. 398, 406 (1963) (quoting Thomas v. Collins, 323
U.S. 516, 530 (1945)).

9. 374 U.S. 398 (1963).
10. Id. at 403-09.
11. Teterud v. Gillman, 385 F. Supp. 153 (S.D. Iowa 1974), affid, 522 F.2d 357

(8th Cir. 1975). But see New Rider v. Board of Educ. of Independent School Dist.
No. 1, 480 F.2d 693 (10th Cir. 1973). In New Rider, the court refused to require that
minor Pawnee Indian students be exempted, on free exercise and other grounds,
from a school hair regulation, stating- "The judiciary is not designed to operate
and manage school systems." Id. at 700.

12. People v. Woody, 61 Cal. 2d 716, 394 P.2d 813, 40 Cal. Rptr. 69 (1964) (en
banc).

13. Wisconsin v. Yoder, 406 U.S. 205 (1972).
14. Reynolds v. United States, 98 U.S. 145 (1879).
15. Braunfeld v. Brown, 366 U.S. 599 (1961). See also McGowan v. Maryland,

366 U.S. 420 (1961) (Maryland Sunday closing law not unconstitutional under the
establishment clause).

16. Prince v. Massachusetts, 321 U.S. 158 (1944).
17. Compare In re President & Directors of Georgetown College, Inc., 331 F.2d

1000, 1007-10 (D.C. Cir.), cert. denied, 377 U.S. 978 (1964), with In re Estate of
Brooks, 32 Ill. 2d 361, 372-73, 205 N.E.2d 435, 441-42 (1965). See Byrn, Compulsory



The first major line of cases interpreting the free exercise
clause involved the nineteenth century Mormons, who held that it
was a religious duty, circumstances permitting, to practice polyg-
amy. In Reynolds v. United States,18 the Supreme Court held that
it was not error for a court to refuse to charge a jury that if the
defendant believed he was married in accordance with a religious
duty, he must be found not guilty of bigamy. The Court stated:
"The word 'religion' is not defined in the Constitution. We must
go elsewhere, therefore, to ascertain its meaning ".... 19 After
reviewing statements made by Jefferson and Madison, the Court
concluded that under the first amendment "Congress was de-
prived of all legislative power over mere opinion, but was left free
to reach actions which were in violation of social duties or subver-
sive of good order."20 To excuse polygamy on religious grounds
would "make the professed doctrine of religious belief superior to
the law of the land, and in effect ... permit every citizen to be-
come a law unto himself. Government could exist only in name
under such circumstances." 2 1

A decade later the Court upheld a statute of Idaho, then a terri-
tory, which required individuals registering to vote to swear that
they did not belong to an organization which taught or en-
couraged polygamy.22 Defendant, a Mormon, asserted that the
statute violated the free exercise clause. The Court reaffirmed its
position in Reynolds: "Whilst legislation for the establishment of
a religion is forbidden, and its free exercise permitted, it does not
follow that everything which may be so called can be tolerated.
Crime is not the less odious because sanctioned by what any par-
ticular sect may designate as religion."23 The first amendment
provides no protection, the Court stated, for "acts inimical to the
peace, good order and morals of society."24

Finally, the Supreme Court upheld an act of Congress dissolv-
ing the Church of Jesus Christ of Latter-Day Saints (the Mormon
Church) as a Utah corporation.25 The act required the United
States Attorney General to institute escheat proceedings against
the real property of the dissolved corporation acquired after 1862,
to the extent that the total real property held exceeded $50,000 in

Lifesaving Treatment for the Competent Adult, 44 FORDHAM L. REV. 1, 10-13, 17-19
(1975).

18. 98 U.S. 145 (1879).
19. Id. at 162.
20. Id. at 164.
21. Id. at 166-67.
22. Davis v. Beason, 133 U.S. 333 (1890).
23. Id. at 345.
24. Id. at 342.
25. Mormon Church v. United States, 136 U.S. 1 (1890).
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value. Property used exclusively for religious worship, as a par-
sonage, or as a burial ground, was exempted from forfeiture. The
proceeds of the escheated property were to be used for the com-
mon schools in the territory where the property was located.26 At
the time the case was decided, the property of the dissolved cor-
poration was in the custody of a receiver pending final disposi-
tion.27 Church members alleged, and the United States did not
deny, that the receiver held over $750,000 worth of real and per-
sonal property which had belonged to the corporation, exclusive
of Temple Block.28

The question, therefore, is whether the promotion of such a nefarious sys-
tem and practice [polygamy], so repugnant to our laws and to the princi-
ples of our civilization, is to be allowed to continue by the sanction of the
government itself; and whether the funds accumulated for that purpose
shall be restored to the same unlawful uses as heretofore, to the detri-
ment of the true interest of civil society.2 9

The answer was no. The Court upheld the dissolution of the
Church as a corporation.

The dissent stated that although Congress could suppress
crime in the territories, even though the crime was allegedly sanc-
tioned by religious belief, Congress exceeded its delegated pow-
ers by ordering the Church's property to be arbitrarily disposed
of by "judicial legislation." 30

Congress has the power to extirpate polygamy in any of the Territories, by
the enactment of a criminal code directed to that end; but it is not author-
ized under the cover of that power to seize and confiscate the property of
persons, individuals, or corporations, without office found, because they
may have been guilty of criminal practices. 3 1

Today's observer can conclude that in the long struggle be-
tween the Mormon Church and the United States, each side had a
partial victory: The Mormon Church survived, but it abandoned
its advocacy of polygamy.32

It appears, then, that the real question in free exercise cases is
not generally whether the free exercise is sought on behalf of
what qualifies as a "religion"-the Mormons, Jehovah's Wit-

26. Id. at 5-8.
27. Id. at 66.
28. Id. at 14-19.
29. Id. at 49.
30. Id. at 67-68.
31. Id. at 67.
32. For a lengthier treatment of this subject, see Linford, The Mormons and the

Law: The Polygamy Cases (pts. 1 & 2), 9 UTAH L. REV. 308, 543 (1964-1965).











church law to determine the importance of the communion cere-
mony within the church's theology? What if they should decide
that it is not very important? What if church members testify that
church sacraments are not an important reason for their member-
ship in the church?

Then, of course, there is the problem presented by churches
where the only activities which might be termed sacerdotal are
weddings, funerals, and perhaps a naming ceremony.1 72 Are not
these functions incidental in the truest sense? Yet can the gov-
ernment assert that an organization is not a church because it
lacks a sufficiently priestly character? Churches, as we have seen,
are not even "religious" in a substantial part of their activities, let
alone "sacerdotal."

Early in 1978, Jerome Kurtz, Commissioner of the Internal Rev-
enue Service, said that of all the difficult judgments IRS must
make, one of the most difficult concerns questions of religion. He
said that in recent years there had been an attempt to isolate and
distill from cases criteria which would determine whether an or-
ganization was a church, but that beliefs and practices varied so
widely that IRS had been unable to come up with a single defini-
tion.17 3

The criteria which the IRS National Office has developed for de-
termining whether an organization is a church are these, though
an organization need not meet all criteria:

(1) a distinct legal existence, (2) a recognized creed and form of worship,
(3) a definite and distinct ecclesiastical government, (4) a formal code of
doctrine and discipline, (5) a distinct religious history, (6) a membership
not associated with any other church or denomination, (7) a complete or-
ganization of ordained ministers ministering to their congregations and
selected after completing prescribed courses of study, (8) a literature of
its own, (9) established places of worship, (10) regular congregations, (11)
regular religious services, (12) Sunday schools for the religious instruction
of the young, and (13) schools for the preparation of its ministers. 17 4

These criteria tend to require an organization to be a developed
denomination according to the pattern reflected in the most ac-
cepted mainline churches. They do not recognize the substantial
departure from this structure among a number of religious organi-
zations which have long been recognized as American

172. E.g., Washington Ethical Soc'y v. District of Columbia, 249 F.2d 127, 128
(D.C. Cir. 1957). There are a number of recognized religious denominations which
do not specially train and ordain priests or ministers, such as Christian Science
and certain assemblies of Quakers.

173. Address by Jerome Kurtz, Practising Law Institute Seventh Biennial Con-
ference: Tax Planning for Foundations, Tax-Exempt Status and Charitable Contri-
butions (Jan. 9, 1978), reproduced in DAILY EXECUTIVES REP. (BNA) J-8 to J-10
(Jan. 11, 1978).

174. B. HOPKINS, THE LAw OF TAx-EXEMPT ORGANIZATIONS 134 (3d ed. 1979).
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churches. 175 Furthermore, over more than the last decade, there
has been the development of "house churches" among Protes-
tants, Catholics, and some Jews, who seek community, less struc-
ture, and hopefully, more authentic spirituality. Few could argue
that these churches do not embody the religion of most of those
who belong, yet such churches may not meet many of the criteria
established by the IRS National Office.

Christ and His band of disciples certainly did not meet these
criteria. An examination of the relevant references indicates that
the Biblical church which was in the home of Priscilla and Aq-
uila 7 6 would not qualify for tax exemption under these tests. It is
perhaps never wise to define a religion based on its developed
state, since its early state is not only its most fluid, but usually its
most delicate and important. It is precisely then, in this larval
stage, that a particular religion needs to have the benefits of reli-
gious protections.

These criteria provide the basis for an unconstitutional estab-
lishment of religion. They do not establish a particular creed, to
be sure, but they establish a finely specified structure as a re-
quirement for the protections afforded to churches. There seems
to be no constitutionally compelling argument that organizations
with this structure should receive religious protections while
other less organized "churches"-as that word is commonly un-
derstood-are denied them. What these criteria tend to do is limit
the religious scene to the denominations already in existence, in
violation of the establishment clause.

A definition of "church" by any government agency is fraught
with constitutional dangers. More than 150 years ago, Chief Jus-
tice Marshall issued the memorable words, "That the power to tax
involves the power to destroy; that the power to destroy may de-
feat and render useless the power to create ... are propositions
not to be denied."'1 77 The same is true of the power to define. If
government can define what is a "church," it can also define what
is not a church, and can do so in a manner which excludes reli-
gions which are not favored by government officials. The very

175. E.g., Quakers and Christian Scientists. See Whelan, "Church" in the Inter-
nal Revenue Code: The Definitional Problem, 45 FORDHAM L. REV. 885, 925-26
(1977).

176. See 1 Corinthians 16:19.
177. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819).



existence of such a power would be unconstitutional under the
establishment clause.

In testimony submitted to the Senate Finance Committee in
1954, Mr. Eugene Butler of the National Catholic Welfare Confer-
ence stated that a particular classification in the Internal Revenue
Code would result in "a legislative determination of what is or is
not a church. This the Congress has never done. This would be a
dangerous precedent.178 The Treasury regulation which deline-
ated certain boundaries for the term "church" was substantially
designed to please those who held political power. 79 It is not to
be supposed that a more far-reaching definition would be any less
subject to such pressures. If our nation has managed to get along
without a government definition of "church" until now, it seems
that it should be able to continue to do so.

C. The Impact of the First Amendment upon the
Characterizations Developed by Government

In some areas, the manner of categorizing various types of reli-
gious institutions has not been perceived as raising constitutional
issues, because constitutional rights or prohibitions have not
been at stake. This was true in Chapman v. Commissioner,180 in
which the court stated that it was not trying to determine the
scope of "religion" under the first amendment, but merely at-
tempting to construe a statute regarding charitable contribu-
tions.181 The allowance or disallowance of an additional 10% of a
taxpayer's contribution base as a charitable contribution does not
seem to be a matter of constitutional import. The author of one
concurring opinion stated: "I recognize that my emphasis on spiri-
tual togetherness as a characteristic of a 'church' might well pres-
ent problems if we were dealing with a constitutional question

"182

The tax on unrelated business income is another area where
constitutional requirements have not been involved. At the time
churches were exempt from this tax, the term "church" was de-
scribed in corresponding Treasury regulations. 83 The fact that
the National Council of Churches and the United States Catholic

178. Hearings on H.R. 8300 Before the Senate Comm. on Finance, 83d Cong., 2d
Sess. 1028 (1954).

179. See notes 160-62 supra, and accompanying text.
180. 48 T.C. 358 (1967).
181. See text accompanying note 167 supra.
182. Chapman v. Commissioner, 48 T.C. 358, 368 (1967) (Tannenwald, J., concur-

ring).
183. See note 160 supra, and accompanying text.
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Conference requested that this exemption be removed184 makes it
appear unlikely that a challenge to the constitutionality of this tax
would be successful. In such a case, the manner of classifying re-
ligious institutions does not appear as crucial as where a constitu-
tional issue is involved.

Yet the distinctions in the regulations under the unrelated busi-
ness income tax illustrate how an establishment clause problem
can develop even in a matter which is not one of intrinsic consti-
tutional import. Under the regulations, the tax was imposed on
religious orders without ordained priests, but not on those with
ordained priests. The court in De La Salle Institute v. United
States rejected the first amendment challenge raised by the plain-
tiffs, who asserted that an unconstitutional requirement of ortho-
doxy had been imposed. The court basically said that the line
had to be drawn somewhere, and that it would not hold unconsti-
tutional the line which had been drawn.185 Both the taxed and
the exempted orders involved were Roman Catholic. Had the reg-
ulation been drawn so as to exempt Protestant organizations but
not Catholic organizations, an establishment clause problem
would have been created. Furthermore, there is a tendency for
categorizations which have developed in nonconstitutional areas
to carry over into constitutional areas, thus giving these categori-
zations a certain amount of inevitable constitutional impact.

In other areas, constitutional requirements or prohibitions are
directly at issue when statutes are applied to religious institu-
tions. This is the case in the current dispute over the definition of
"integrated auxiliary." As discussed,186 a church-related organiza-
tion included in this category need not file an annual return of
financial information with the Internal Revenue Service. A
church-related organization, other than a church, which is outside
the integrated auxiliary category must generally file such returns.

In maintaining the exemption from this requirement for
churches, the Senate stated that churches were exempt "in view
of the traditional separation of church and state."'1 87 This implies
that the Senate felt constitutional issues of church-state separa-

184. Whelan, Government and the Church, 139 AMERICA 450 (1978).
185. De La Salle Institute v. United States, 195 F. Supp. 891, 904-05 (N.D. Cal.

1961).
186. See notes 124-44 supra, and accompanying text.
187. SENATE COMM. ON FINANCE, 91ST CONG., 1ST SEss., TAX REFORM ACT OF

1969, COMPILATION OF DECISIONS REACHED IN EXECUTIVE SEss. 53 (Comm. Print
1969).



tion would be raised if churches were required to file annual
financial returns with the government.

The issue of financial oversight has been judicially considered
primarily in cases involving government's dealings with church-
related schools and colleges. In Lemon v. Kurtzman, the
Supreme Court held unconstitutional an arrangement which
would, in some cases, require the government to examine the ex-
penditures of parochial schools and determine which were secu-
lar and which were religious.188 In Tilton v. Richardson,189 on the
other hand, a program of federal construction grants which in-
cluded church-related colleges was held constitutional. In evalu-
ating such grants under the excessive entanglement test, the
Supreme Court stated: "There are no continuing financial rela-
tionships or dependencies, no annual audits, and no government
analysis of an institution's expenditures on secular as distin-
guished from religious activities. Inspection as to use is a mini-
mal contact."19o A recent First Circuit decision barred the
Secretary of Consumer Affairs of Puerto Rico from obtaining in-
formation from Roman Catholic schools as part of an investiga-
tion of costs of private schools.191

The Court in Lemon recognized that Catholic elementary
schools are "an integral part of the religious mission of the Catho-
lic Church."192 If the Constitution restricts governmental exami-
nation of the financial records of church schools in conjunction
with funding programs or investigations of costs, it is true a forti-
ori that government is restricted in examining the financial affairs
of churches pursuant to an information return requirement. This
limitation is based not only on the free exercise clause,193 but also
on the establishment clause, which precludes excessive entangle-
ment between government and religion.194

Because the Secretary has exempted parochial schools from
the filing requirement, litigation of the constitutionality of this re-
quirement for parochial schools is precluded. Nevertheless, the
school aid cases clearly show that institutions affiliated with
churches may be "an integral part of the religious mission" of a
particular church, and may be religious institutions for purposes
of the first amendment, even though their principal purpose is not

188. 403 U.S. 602, 620 (1971).
189. 403 U.S. 672 (1971).
190. Id. at 688.
191. Surinach v. Pesquera de Busquets, 604 F.2d 73 (1st Cir. 1979).
192. 403 U.S. at 616 (quoting the district court in the same matter, DiCenso v.

Robinson, 316 F. Supp. 112, 117 (D.R.I. 1970), aff'd sub nom. Lemon v. Kurtzman,
403 U.S. 602 (1971)).

193. Surinach v. Pesquera de Busquets, 604 F.2d 73, 79 (1st Cir. 1979).
194. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971).
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"exclusively religious" as specified in the regulation defining inte-
grated auxiliary. The question then arises as to when a church-
related institution is a religious institution for purposes of the
first amendment, i.e., an institution with which government can-
not deal except within the parameters established by the religion
clauses.

The free exercise clause has been held to embrace actions
which are not "religious" for purposes of the establishment
clause, but which spring from religious belief.195 It is submitted
that the charitable, welfare, educational, and similar enterprises
traditionally carried on by churches and their affiliated institu-
tions should be held to constitute protected activities within the
purview of the religion clauses. This approach is consistent with
judicial interpretation of the free exercise clause; and with the po-
sitions taken in real property tax exemption and zoning cases,
which recognize the true breadth of church activities. 96

The status of such institutions under the establishment clause
cannot be as readily generalized. Without passing on what the
law should be, it is sufficient to note that it is well established in
case law that church-related colleges 197 and hospitals' 98 do not
fall under the same prohibitions against government aid as do pa-
rochial schools, though of course no institution may receive aid
for religious purposes. Though "religion" must logically mean the
same thing in both religion clauses, the Supreme Court has recog-
nized a kind of distinction between establishment and free exer-
cise: "The limits of permissible state accommodation to religion
are by no means co-extensive with the noninterference mandated
by the Free Exercise Clause. To equate the two would be to deny
a national heritage with roots in the Revolution itself."199

It is further submitted that the elaborate definitional process in
which the government determines whether a church-related or-
ganization is "operated primarily for religious purposes" or is "ex-
clusively religious"-and defines "religious" as excluding the
categories of charitable, educational, or literary-constitutes ex-
cessive entanglement between government and religion. It thus

195. See notes 3, 11-13 supra, and accompanying text.
196. See notes 88-91, 104-06, 111-12 supra, and accompanying text.
197. See, e.g., Roemer v. Board of Pub. Works, 426 U.S. 736 (1976); Tilton v. Rich-

ardson, 403 U.S. 672 (1971).
198. See, e.g., Bradfield v. Roberts, 175 U.S. 291 (1899).
199. Walz v. Tax Comm'n, 397 U.S. 664, 673 (1970).



violates the establishment clause. The Supreme Court in Lemon
refused to allow a state government to examine a parochial
school's expenditures and determine which were secular and
which were religious, based upon considerations of entangle-
ment.200 Are state officials more competent to judge the religious
nature of activities than they are to judge the religious nature of
expenditures? A limitation in the expenditure area mandates a
limitation in the area of activities. Furthermore, government defi-
nitions of religion or religious institutions presuppose that gov-
ernment is empowered to impose upon society its conceptions in
this area, contrary to our basic principles of religious liberty.20 1

Once it is established that the free exercise clause applies to
church institutions which are not strictly "religious," such as so-
cial welfare organizations, it is clear that governmental action
may work to infringe upon these organizations' free exercise
rights. The tests which have been developed under the free exer-
cise clause, 202 such as a compelling state interest, can then be ap-
plied to see if the infringement is justified. For instance, a court
would probably hold that there is a compelling state interest in
assuring that hospital patients receive adequate care. Thus, a
church-related hospital could presumably be subject to govern-
mental regulation in this area, even though it was recognized as a
religious institution for purposes of the free exercise clause.

On the other hand, it seems quite likely that no compelling
state interest would be found to justify requiring church-related
hospitals to submit annual returns of financial information to the
federal government. In a recent First Circuit decision which re-
jected a governmental attempt to obtain information from a paro-
chial school, the court stated: "[Als has long been recognized,
'compelled disclosure has the potential for substantially infring-

200. 403 U.S. at 620. The Court said: "This kind of state inspection and evalua-
tion of the religious content of a religious organization is fraught with the sort of
entanglement that the Constitution forbids. It is a relationship pregnant with dan-
gers of excessive government direction of church schools and hence of churches."
Id.

201. Thomas Paine, in his influential pamphlet Common Sense, wrote: "As to
religion, I hold it to be the indispensable duty of government to protect all consci-
entious professors thereof, and I know of no other business which government
hath to do therewith." L. PFEFFER, RELIGIOUS FREEDOM 13 (1977). Isaac Backus, a
Baptist minister who wrote in 1774 against a Massachusetts tax to support the
Congregationalist Church, stated:

The free exercises of private judgment, and the unalienable rights of con-
science, are of too high a rank and dignity to be submitted to the decrees
of council, or the imperfect laws of fallible legislators ... religion is a con-
cern between God and the soul with which no human authority can inter-
meddle.

Id.
202. See notes 7-10 supra, and accompanying text.
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ing the exercise of First Amendment rights.' "203 The court com-
mented that the governmental agency seeking the information did
"6not even claim, nor could it, in our opinion, that the general in-
terests which the Department serves rise to the level of those
which have been found to outweigh First Amendment religious
freedoms."

204

IV. CONCLUSION

The free exercise clause of the first amendment has been held
to embrace actions which, though not religious in themselves,
spring from religious belief. Not every action which may be con-
sidered mandated by religious belief is protected. In order to
limit such action, however, the state has been required to demon-
strate a "compelling state interest" sufficient to outweigh the
state's very great interest in preserving first amendment free-
doms. The establishment clause is considered to encompass reli-
gious matters which are not associated with formal institutional
religion, as well as those which are. Although there is a difference
between the scope of practices covered by the establishment and
free exercise clauses, this difference may be seen as a difference
between the terms "establishment" and "free exercise," rather
than between "religion" in the two clauses. No formal definition
of "religion" under the first amendment has been developed; in-
stead, specific criteria have been avoided to prevent a limitation
on the first amendment which would, in itself, be unconstitu-
tional.

The core religious institution, a "church," also has not been pre-
cisely defined. Nevertheless, criteria have been developed which
tend to require a complex structure before an organization can
qualify as a "church" under the Internal Revenue Code. In addi-
tion, numerous religious categories have been developed which
tend to limit the definition of "church" since they separately de-
fine various church-related organizations.

To allow the government to define "church" would pave the way
for an unconstitutional establishment of religion, by giving legal
force to government's religious perceptions. Such a definition
does not appear useful in defending against fraud; a person who

203. Surinach v. Pesquera de Busquets, 604 F.2d 73, 78 (1st Cir. 1979) (quoting
Buckley v. Valeo, 424 U.S. 1, 66 (1976)).

204. 604 F.2d at 80.



was clever enough might be able to meet even a carefully
constructed definition. Instead of proving that an organization is
not a church, based on application of a particular definition, the
Internal Revenue Service should prove, for example, that it is a
fraud.205 Tax fraud is a matter with which the Service must per-
petually deal in numerous areas, and the doctrine of looking to
the substance of a transaction, not merely its form,206 is well es-
tablished for tax purposes.

Furthermore, the tendency to narrow governmental under-
standing of "church functions" to "sacerdotal functions"-by de-
fining organizations which do not perform "sacerdotal functions"
as not being churches-is one which should be resisted. This ten-
dency serves to place the government in the unconstitutional po-
sition of determining what are, and what are not, the proper
religious functions of churches. To be consistent with judicial in-
terpretation of the free exercise clause, and with cases interpret-
ing zoning and real property tax exemption statutes, the functions
of churches should be understood to encompass many activities
which are not even religious, not to mention sacerdotal.

Thus, the free exercise clause should be considered to apply to
the institutions formed by churches to carry on their traditional
charitable, educational, welfare, and other activities. For govern-
ment to decide that because an institution's principal purpose is
not "exclusively religious," the institution does not qualify for
free exercise protection, is contrary to the basic and well-estab-
lished principle that free exercise is not limited to "religious
acts." Furthermore, statutes which create detailed classifications
of religious institutions in accordance with a perceived degree of
"religiosity" run the risk of excessive government entanglement
with religion. A government which is precluded on entanglement
grounds from separating the religious and nonreligious expendi-
tures of a church-related institution207 should also be precluded
from determining which institutions are integral to a church's re-
ligious mission.208

205. The utility of such an approach was recognized in Founding Church of
Scientology v. United States, 409 F.2d 1146 (D.C. Cir.), cert. denied, 396 U.S. 963
(1969). There the court stated, in dictum:

Any primafacie case made out for religious status is subject to contradic-
tion by a showing that the beliefs asserted to be religious are not held in
good faith by those asserting them, and that forms of religious organiza-
tion were erected for the sole purpose of cloaking a secular enterprise
with the legal protections of religion.

409 F.2d at 1162.
206. See, e.g., Weiss v. Stearn, 265 U.S. 242, 254 (1924).
207. Lemon v. Kurtzman, 403 U.S. 602, 620 (1971).
208. Accord, Statement of James E. Wood, Jr., Executive Director, Baptist Joint

Comm. on Pub. Affairs, at Internal Revenue Service Hearing on the Proposed Reg-
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The above principles, combined with common sense, should
serve to promote a constitutional understanding of "religion" and
"religious institutions" for purposes of the first amendment with-
out the aid of a ready-made, pocket definition of "religion" or
"church." Such a definition would ultimately disserve the first
amendment interests it was allegedly designed to advance.

ulations Under Section 6033 of the Internal Revenue Code Relating to Definition of
Integrated Auxiliaries of a Church, Washington, D.C. (June 7, 1976), at 5:

Congress [in using the term "integrated auxiliary"] intended that there be
a determination of a relationship. This the Treasury is competent to do.
Congress did not intend that the Treasury either assess activities or deter-
mine whether those activities are integral to a church's religious mission.
Only a church itself can perform that task.




