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ABSTRACT 

The purpose of this dissertation was to study perceptions of faculty and administrators at 

institutions of higher education on copyright ownership of faculty-created digital course content. 

The central question for this study was: Who had copyright ownership rights of faculty-created 

digital content and in what manner was copyright ownership developed, implemented, and 

asserted at institutions of higher education. The five research questions were: (a) How were 

copyright ownership policies of faculty-created digital content developed and implemented at 

institutions of higher education?; (b) How were faculty involved in the development of copyright 

ownership agreements?; (c) What institutional policy and contractual documents contained 

specific language on copyright ownership rights of faculty-created digital content?; (d) How 

were institutional assertions of copyright ownership of faculty-created digital content allocated 

and managed?; (e) How were copyright ownership issues of faculty-created digital content 

resolved? A descriptive study approach was used to study administrator and faculty perceptions 

on copyright ownership at five institution types within the State of Texas and the Commonwealth 

of Puerto Rico. A total of 100 random faculty and administrator participants were sent the online 

survey link via e-mail. The online survey included closed-ended and open-ended questions. 

Descriptive statistics were used to analyze the results from the closed-ended and open- ended 

questions. In summary, the findings showed that within the participating respondent groups: (a) 

Most faculty were not involved in the development of copyright ownership policies; (b) 

Institutions asserted copyright ownership through some institutional document/policy and not 

through contractual agreements; and, (c) Copyright ownership issues did not arise between the 

institution and faculty. With the portability of digital content, and the need to utilize and develop 

said content within the university setting, more faculty and administrators should be aware of, 
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and be involved in copyright ownership policies. The field of study of copyright ownership in 

accordance to faculty and administrator digitally created content was limited, and more studies 

should be conducted with a larger population. 

Keywords: Copyright Ownership, Faculty-Created Digital Content, U.S. Copyright Law; 

Higher Education Intellectual Property, AAUP Copyright Ownership Statement, Online 

Education, Portable Digital Content. 
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Chapter One: Statement of the Problem 

Overview 

This chapter outlines the problem and provides an overall conceptual framework for the 

proposed descriptive study. The chapter begins with an overview of the context and background 

that frames the descriptive study. Following this, the chapter provides the problem statement, the 

statement of purpose, research questions, conceptual framework, overview of the methodology, 

the significance of the study, limitations, and summary. The chapter concludes with definitions 

of key terminology used. 

Background of the Problem 

Open Educational Resources (OER), Open Courseware (OCW), and the more recent 

development of Massive Open Online Courses (MOOC) presented copyright ownership 

challenges to traditional copyright laws and practices at institutions of higher education. 

Centivany (2011) argued that the college or university employer owned all copyrights to faculty-

created works, although traditionally, in asserting copyright ownership, institutions of higher 

education had an unwritten policy that allowed for faculty to possess all copyright ownership 

rights to textbooks they produced. Institutions of higher education traditionally had not asserted 

any copyright ownership claims of these faculty-created textbooks. Despite providing resources 

such as an office, telephone, fax machine, computer, e-mail message, library research, and 

perhaps even a research assistant or department secretary, copyright assertions were not made 

over textbooks (Centivany, 2011). However, this same copyright ownership practice had not held 

true for faculty creation of digital content in an Open Educational Resource (OER), Open 

CourseWare (OCW), and Massive Open Online Courses (MOOC) environment in higher 

education. 
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OER, OCW, and MOOC, had recently dominated discussions on college campuses, 

suggesting that their use in higher education had served to be a disruptive innovation. Clayton 

Christensen, a Harvard Business School professor and author of Disrupting Class: How 

Disruptive Innovation Will Change the Way the World Learns, coined the term disruptive 

innovation (Christensen & Horn, 2013). Christensen described disruptive innovation as the 

introduction into the market of a new technology, a new product, or a new service, that sought to 

promote change and obtained a competitive advantage over the competition. Viewed within this 

context, disruptive did not have a negative connotation such as to interrupt or cause disorder, but 

rather to replace something. Disruptive innovations could seem to be contrary to contemporary 

preferences but often proved to be successful in creating new market opportunities. The 

innovative concept and use of an OER, OCW, or MOOC in higher education could have been 

considered to be a disruptive innovation in perhaps changing the delivery of higher education 

programs or become another fad to contend. 

One of the main challenges with OER, OCW, and MOOC was in the area of copyright 

ownership of faculty-created digital content (Fitzgerald & Olwan, 2008). With OER, for 

example, faculty could elect to protect their digital content under the Creative Commons License 

(CCL). This license allowed for faculty-created digital content to be freely copied, distributed, 

displayed, and implemented, without traditional copyright ownership violations whatsoever 

(Fitzgerald & Olwan, 2008). In practice, the original creator of the digital content requested that 

attribution to the developer be provided. The following end user, using the original or derivative 

product in a non-commercial manner, would equally license any derivative work under the same 

Creative Commons License (Fitzgerald & Olwan, 2008). With MOOC, traditional copyright 

laws remained applicable, and the very nature of having multiple contributors in developing 
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digital content for MOOC raised joint copyright ownership issues, especially when one of those 

contributors was a college or university faculty (Dames, 2013). 

Of the many similarities and differences between OER, OCW, and MOOC, there was one 

major similarity and one major difference pertinent to this descriptive study on copyright 

ownership. The major similarity between OER, OCW, and MOOC was that they all employed a 

large amount of digital content creation (Haggard, 2013). The difference was with regards to 

copyright ownership licensing (Rhoads, Berdan & Toven-Lindsey, 2013). OER, such as MIT’s 

OpenCourseWare, were openly licensed under CCL and MOOC, such as those offered by 

Udacity and Coursera, were not openly licensed. In essence, OER were developed and provided 

in the public domain by institutions of higher education with no profit motive, and MOOC 

providers were for the most part for-profit corporations with shareholders profit interests. This 

descriptive study focused on copyright ownership with regards to faculty-created digital content 

in an OER, OCW, and MOOC environment at institutions of higher education. 

The copyright issues, as determined by a review of the literature, for faculty-created 

digital content, included the following: 

1. How were copyright ownership policies of faculty-created digital content developed 

and implemented at institutions of higher education? 

2. How were faculty involved in the development of copyright ownership agreements? 

3. What institutional policy and contractual documents contained specific language on 

copyright ownership rights of faculty-created digital content? 

4. How were institutional assertions of copyright ownership of faculty-created digital 

content allocated and managed? 

5. How were copyright ownership issues of faculty-created digital content resolved? 
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As colleges and universities integrated or planned the use of OER, OCW, and MOOC 

into their academic offerings, the allocation and management of copyright ownership of faculty-

created digital content became a major concern (Dames, 2013). 

Statement of the Problem 

OER, OCW, and MOOC served as disruptive innovations that presented challenges to 

traditional copyright ownership policies and practices at institutions of higher education with 

regards to faculty-created digital content. OER have been licensed under CCL allowing for the 

use and portability of digital content without copyright ownership issues (Bonvillian  & Singer, 

2013). MOOC, on the other hand, challenged traditional copyright ownership assertions based 

upon legal and higher education institutional policy concepts such as joint works, work-for-hire, 

and unilateral institutional declaration (Centivany, 2011). Given the new copyright challenges 

they presented, MOOC could potentially create problematic and contentious relations at 

institutions of higher education and their respective faculty over copyright ownership of digital 

content (Dames, 2013). Because of this, the problem studied was: What were the copyright 

ownership challenges and rights with regards to faculty-created digital content in an OER, OCW, 

and MOOC environment at institutions of higher education? 

Purpose Statement 

The purpose of this descriptive study was to examine faculty and administrator 

perceptions of copyright ownership rights of faculty-created digital content in an OER, OCW, 

and MOOC environment at institutions of higher education. The literature review demonstrated 

there were multiple approaches to copyright ownership utilized at colleges and universities 

throughout the United States. Given the recent advent of OER, OCW, and MOOC, institutions of 

higher education might not have had intellectual property policies that delineated copyright 
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ownership of faculty-created digital content within this context (Kranch, 2008). Each institution 

of higher education defined and developed its copyright ownership policy dependent upon its 

organizational culture, norms, intellectual property policies, and employee contracts (Centivany, 

2011). Consequently, a descriptive study of copyright ownership with regards to faculty-created 

digital content on the challenging issues raised by OER, OCW, and MOOC will add to the body 

of knowledge on these disruptive innovations, and how copyright ownership was developed, 

allocated, implemented, and managed. 

Research Questions 

This descriptive study obtained an understanding of the faculty and administrator 

perceptions of copyright ownership of faculty-created digital content at institutions of higher 

education, by addressing the following research questions: 

1. How were copyright ownership policies of faculty-created digital content developed 

and implemented at institutions of higher education? 

2. How were faculty involved in the development of copyright ownership agreements? 

3. What institutional policy and contractual documents contained specific language on 

copyright ownership rights of faculty-created digital content? 

4. How were institutional assertions of copyright ownership of faculty-created digital 

content allocated and managed?  

5. How were copyright ownership issues of faculty-created digital content resolved? 

Conceptual Framework 

The five research questions forming the conceptual framework for this descriptive study 

were developed directly from the review of literature. The framework categories were: copyright 

ownership implementation, development of copyright ownership agreements, copyright 
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ownership contractual statements, copyright ownership assertions, and resolution of copyright 

ownership issues. 

The first research question asked: How were copyright ownership policies of faculty-

created digital content developed and implemented at institutions of higher education? This 

question sought to determine the manner in which institutions of higher education developed 

their copyright ownership policies. These could be developed either through administrative 

procedures, shared governance, and faculty involvement. 

The second research question asked: How were faculty involved in the development of 

copyright ownership agreements? This question sought to identify the institutional process in 

developing copyright ownership policies and the extent to which faculty participated in the 

elaboration of these policies. The review of literature informed that some institutions of higher 

education adhered to a shared governance model in which faculty were consulted and involved in 

the development of institutional policies. Other institutions had a top down hierarchical model, in 

which the college or university administration developed policies and all constituents were 

required to adhere to these policies. Some institutions adhered to the Universal Institutional 

Declaration practice. In this practice, institutions of higher education unilaterally declared that 

copyright ownership of all works created by faculty vested with the institution for an indefinite 

future. Other practices included approval of institutional policies by either faculty participation 

on administrative committees or a faculty senate approval process. 

The third research question was: What institutional policy and contractual documents 

contained specific language on copyright ownership rights of faculty-created digital content? 

This question sought to obtain information on institutional documents with a specific statement 

of copyright ownership of faculty-created digital content. In addition to a Universal Institutional 
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Declaration, other practices included detailing copyright ownership in an Intellectual Property 

policy or stating copyright ownership in a faculty handbook or faculty employment contract. The 

manner in which copyright ownership was implemented in institutional policies or documents 

was important in determining the copyright ownership rights of faculty-created digital content 

and the assertions by the institution and the faculty. 

The fourth research question asked: How were institutional assertions of copyright 

ownership of faculty-created digital content allocated and managed? This question sought to 

identify the allocation and management of copyright ownership. Some institutions of higher 

education assigned an equal ownership between the faculty and the institution. The ownership 

may be divided, for example, in a fifty to fifty percent equation, seventy-to-thirty or sixty-to-

forty. At some institutions, the ownership percentages were determined by the level of 

institutional resources provided to the faculty in creating digital content. Given the digital 

technology and software tools freely available on the Internet, some institutions asserted that 

they owned the faculty-created digital content based upon faculty employment status or the work 

for hire rule. 

The fifth research question asked: How were copyright ownership issues of faculty-

created digital content resolved? This question sought to obtain information on how past, current 

or potential copyright ownership issues, conflicts, and challenges were settled between the 

institution and faculty. The review of literature suggested that copyright ownership issues and 

challenges were resolved internally between the institutions of higher education and faculty. For 

the most part, institutions of higher education preferred to settle these challenges and issues in-

house than to seek legal recourse. This research question in the survey sought to ascertain 

whether any issues arose at all with the institutions of higher education participating in the study, 
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determine whether there were any issues reported by the faculty and administrators, and, how 

were these issues, if any, resolved. 

The analysis of the institutional intellectual property policies asked: What copyright 

ownership statements, if any, were included in institutional intellectual property policies? This 

analysis of the intellectual property policies of the respective respondents’ institutions of higher 

education sought to determine whether faculty were involved in the development of intellectual 

property policy; whether there were contractual agreements; and, whether the intellectual 

property policy contained specific statements on digital-content copyright ownership. 

The conceptual framework for this descriptive study on copyright ownership of faculty-

created digital content in an OER and MOOC environment at institutions of higher education 

provided an organizational structure for categorizing the study’s findings as well as these 

findings’ subsequent analysis, interpretation, and synthesis. The five research questions, along 

with the five conceptual framework categories served to frame this descriptive study’s 

methodology. Below is an overview of the methodology more fully explained in Chapter Three. 

Overview of Methodology 

A descriptive study design was used for an examination of faculty-created digital content 

copyright ownership at institutions of higher education. A descriptive study was an orderly 

scientific and disciplined process that involved recognizing and identifying a topic or practice, 

selecting an appropriate sample of participants, collecting valid and reliable data, and reporting 

conclusions (Cohen, Manion, & Morrison, 2011). The descriptive study approach allowed for the 

use of surveys for obtaining data for the research questions on copyright ownership rights. This 

formal instrument served to examine institutional practices, assertions, implementations, 

development, and issues of copyright ownership practices of faculty-created digital content. 
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The institutions of higher education for this descriptive study were selected within the 

State of Texas and the Commonwealth of Puerto Rico. Both jurisdictions were home to a large 

diversity of types of institutions of higher education. The diversity of institution types provided 

the researcher with the opportunity to identify and select a representative sampling. 

Five category types of institutions of higher education were identified: community 

college, liberal arts college, four-year + grad university, research university, and a doctoral 

degree-granting university (teaching). One of each of these types of institutions were identified 

in the State of Texas and the Commonwealth of Puerto Rico. The State of Texas and the 

Commonwealth of Puerto Rico, as a matter of public policy, provided faculty and administrator 

e-mail messages on the institution’s Web site. A mix of five faculty and five administrators’ 

publicly available e-mail messages were randomly selected from each college-university Web 

site so that a total number of ten participants were available for each institution type. Within the 

State of Texas, a total of fifty e-mail messages containing the online survey link was sent to the 

randomly selected faculty and administrators. The same process was utilized for randomly 

selecting equal numbers of faculty and administrators from each of the institution types within 

the Commonwealth of Puerto Rico. In sum, a total of 100 faculty and administrator participants 

were sent the online survey link via e-mail message. The survey included closed-ended and 

open-ended questions. The responses obtained from the open-ended section were thematically 

coded. Using the Saldana (2013) method, the analysis of narrative responses was conducted to 

look for thematic patterns. This descriptive study method provided for this type of research 

design. The unique strength of the descriptive study method was its ability to deal with a full 

variety of responses and data. The responses obtained from the survey provided for a descriptive 

study of college and university copyright ownership rights with regards to faculty-created digital 
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content. This descriptive study of practices and perceptions of copyright ownership of faculty-

created digital content served to add to the limited body of knowledge of college and university 

copyright ownership in the information technology age. 

Significance 

The significance of this descriptive study was threefold. First, it served to add to the 

limited body of knowledge and research in the area of college and university copyright 

ownership rights of digital content in an OER, OCW, and MOOC environment. Secondly, it had 

significant potential for practical applications in college and university faculty copyright 

ownership rights. Lastly, it had the potential to provide insights into the challenges that 

traditional copyright ownership policies encounter in an OER, OCW, and MOOC environment at 

institutions of higher education. 

Limitations 

This descriptive study had certain limitations of which some are directly related to the 

inherent nature of conducting descriptive studies. Descriptive studies identify what was “being 

done” or rather, the current practice. As such, descriptive studies were considered to be static and 

not dynamic, providing a description of the current state of affairs. Given that traditional 

copyright laws had not changed substantially in the last five years, current copyright ownership 

practices in an OER, OCW, and MOOC environment allowed the researcher to juxtapose these 

three practices and provide relevant conclusions and recommendations. 

Definition of Terms 

Copyright: A right established by the U.S. Constitution and codified into law in which the 

creators of tangible products in the arts were provided with protections against infringement 

upon their creation for a determined time period. 
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Digital Content: Course content that had been developed with educational or instructional 

technologies and which allowed for the creator to incorporate the artifact created in an online 

course. An example of this would be lecture capture video or a multimedia presentation. 

Joint Works: Under copyright law, a collaboration between two or more authors in which 

their contributions joined into a single cohesive work. Each author of a joint work had equal 

rights to register and enforce the copyright, regardless of how their shares in the work were 

divided (Centivany, 2011). 

Open Educational Resources: Open Educational Resources (OER) were teaching, 

learning, and research resources that resided in the public domain or have been released under an 

intellectual property license that permits their free use and re-purposing by others. Open 

educational resources included full courses, course materials, modules, textbooks, streaming 

videos, tests, software, and any other tools, materials, or techniques used to support access to 

knowledge (Yuan; Powell, 2013). 

Open CourseWare: OCW was an educational initiative developed by the Massachusetts 

Institute of Technology (MIT) that made the core teaching materials for all MIT graduate and 

undergraduate classes available at no cost to Internet users around the world. OCW had been 

compared to the open source software movement because course materials on the OCW site were 

“open and freely available worldwide for non-commercial purposes such as research and 

education, providing an extraordinary resource, free of charge, which others can adapt to their 

needs” (Rhoads; Berdan, 2013 p.88). 

Massive Open Online Course: A Massive Open Online Course (MOOC) had many 

definitions dependent upon how the MOOC was being offered. For this study, a MOOC was 

defined as an educational resource that had assessment mechanisms and an endpoint, offered 
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entirely online, and was free to use without admission criteria, and the course involves dozens, 

hundred, or thousands or more students (Dames, 2013). 

Unilateral Institutional Declaration: Some colleges and universities had promulgated 

policies that proclaimed traditional academic works to be the property of the institution. Faculty 

handbooks, for example, sometimes declared that faculty members should be regarded as having 

assigned their copyrights to the institution. The Copyright Act, however, explicitly required that 

a transfer of copyright, or of any exclusive right (such as the exclusive right to publish), be 

evidenced in writing and signed by the author-transferor. If the faculty member was indeed the 

initial owner of copyright, then a unilateral institutional declaration cannot affect a transfer. It 

was not likely that a valid transfer could be affected by the issuance of appointment letters to 

new faculty members requiring that they abide by a faculty handbook that purported to vest in 

the institution the ownership of all works created by the faculty member for an indefinite future 

(Centivany, 2011). 

Work for Hire: The pertinent definition of “work made for hire” (Centivany, 2011, p.395) 

was a work prepared by an “employee within the scope of his or her employment” (Centivany, 

2011, p. 395). In the typical work-for-hire situation, the content and purpose of the employee-

prepared works were under the control and direction of the employer; the employee was 

accountable to the employer for the content and design of the work. In the case of traditional 

academic works, however, the faculty member rather than the institution determined the subject 

matter, the intellectual approach and direction, and the conclusions. This was the very essence of 

academic freedom. Were the institution to own the copyright in such works, under a work-made-

for-hire theory, it would have the power, for example, to decide where the work was to be 

published, to edit and otherwise revise it, to prepare derivative works based on it (such as 
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translations, abridgments, and literary, musical, or artistic variations), and to censor and forbid 

dissemination of the work altogether (Centivany, 2011). 

Summary 

In the absence of a national or uniform college and university policy with regards to 

copyright ownership rights of faculty-created digital content, each college-university was left to 

develop its copyright ownership policy. These policy development practices differed for each 

institution of higher education. Technological and social media developments also allowed for 

new trends and policies associated with these such as OER, OCW, and MOOC. The literature 

suggested that the lack of specific standards on copyright ownership of faculty-created digital 

content, and its development, assertion, and implementation created potentially problematic 

relations between the institution of higher education and its faculty over ownership. 

Given that each institution of higher education was left to define and implement its 

copyright ownership policy dependent upon its organizational culture, norms, policies, faculty 

contracts, and institutional practices, a descriptive study allowed for an understanding of 

copyright ownership rights, policies, and practices with regards to OER, OCW, and MOOC. This 

descriptive study examined copyright ownership practices at one community college, liberal arts 

college, four-year + graduate university, research university, and a doctoral degree-granting 

university (teaching) located in the State of Texas and the same five types of institutions located 

in the Commonwealth of Puerto Rico. 

Issues of copyright ownership rights of faculty-created digital content were multi-layered 

and complex. Factors that impacted the complexity included those of a contractual nature, 

allocation, assertion, issue resolution, and management of copyright ownership at institutions of 

higher education. Chapter Two examined the literature with regards to copyright ownership 



14 

practices in higher education and the challenges presented by copyright laws and policies with 

faculty-created digital content. 

  



15 

Chapter Two: Review of Relevant Literature 

Overview 

Institutions of higher education grappled with complex challenges, issues, and competing 

interests as they drafted or revised intellectual property policies in this rapidly changing 

information technology era (Kranch, 2008). The development of the OpenCourseWare (OCW) 

movement had its origins in 1999 when the University of Tübingen in Germany openly 

published lecture videos (Christensen, Horn, 2013). The movement expanded on a global scale in 

2002 when the MIT launched the MIT OCW project; the goal of the OCW project was to 

provide free learning opportunities available to all humanity on a global scale (Vest, 2004). 

Additionally, MIT reasoned that the development of OCW would allow all students worldwide, 

not only MIT students, to be better prepared to engage in their classes and better prepared for 

content knowledge acquisition. This project was quickly followed by the development of similar 

OCW projects at Yale University, the University of California - Berkeley, and the University of 

Michigan (Open Learning Initiative, 2014). 

OER, OCW, and MOOC challenged the traditional concept of copyright ownership at 

institutions of higher education (Cheverie, 2013). MOOC took a great leap forward in higher 

education and became the subject matter discussion in educational conferences. Also, it entered 

the discussion on teaching, learning, and academic offerings with the announcement by Georgia 

Tech to offer a masters degree in computer science that was based entirely on MOOC 

(Straumsheim, 2013). Discussions on the relevance and sustainability of MOOC centered around 

the ability to provide academic credit and credentialing. As part of the entrenchment of MOOC 

in higher education, MOOC providers and their higher education partners had specific issues to 

address, and one of these was the copyright ownership of faculty-created digital content 
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(Cheverie, 2013). Although online and distance education had been around for more than a 

decade, the global scale and the manner of delivering MOOC presented new copyright 

challenges that institutions of higher education were only beginning to comprehend (Yuan & 

Powell, 2013). 

Some MOOC providers, for example, stated in their college and university contracts that 

the provider had a proprietary claim on any and all materials included in their MOOC courses 

(Cheverie, 2013). This proprietary claim extended to the MOOC provider, which had the right to 

license to the MOOC user all terms of access as well as the use of the course materials. The 

MOOC provider proprietary claim also granted to the provider the ownership rights of user-

generated content (Cheverie, 2013). The latter conflicted with the traditional copyright 

ownership protection practice that gave copyright ownership to faculty of the digital content in 

the courses that they developed (Cheverie, 2013). The copyright ownership exception of “fair 

use” equally presented a traditional copyright challenge for faculty as well given the global reach 

potential of MOOC (Cheverie, 2013). 

OER equally presented new copyright ownership challenges to institutions of higher 

education (Cheverie, 2013). OER, for example, were licensed under the Creative Common 

License (CCL) while MOOC were licensed under traditional copyright ownership laws subject to 

contractual terms specified in the MOOC provider agreements (Cheverie, 2013). Under 

traditional copyright ownership, faculty wholly owned the digital content they create. However, 

there were variations in the practice in which faculty-created digital content copyright ownership 

was diminished or altered. For example, at some institutions of higher education, faculty 

copyright ownership percentages were reduced by institutional contracts (Cheverie, 2013). 

Faculty who created digital content under the CCL, allowed for their digital content to be freely 
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used, altered, and improved upon by other users. The CCL practice provided the original 

developer with creator’s credit, and the new product created would be equally offered to other 

users under the same free CCL terms and conditions (Kleinman, 2008). For the most part, digital 

content created by faculty and licensed under the CCL had not been controversial at institutions 

of higher education, unless the college or university prohibited licensing under the CCL 

(Cheverie, 2013). Greater propensities for copyright ownership challenges and issues occurred 

under a MOOC partnership agreement given that these tended to affect the traditional work-for-

hire or joint works copyright ownership laws. The key difference with a MOOC was that faculty 

consent for copyright use was not required given that the MOOC partnership agreement was 

made between the institution and the MOOC provider (Cheverie, 2013). 

The study of traditional copyright ownership practices led to an understanding of 

copyright ownership under both the CCL and MOOC partnership agreements. To understand the 

challenges and issues of faculty-created digital content copyright ownership in an OER, OCW, 

and MOOC environment, one study at the University of Idaho implemented an anonymous 

survey among faculty members, to understand what were the perceptions about open access, and 

how they pertained to faculty at institutions of higher education. The findings obtained from the 

University of Idaho study were that the challenges for faculty were not a result of understanding 

OCW, but rather the fear and lack of motivation to what was open access (Gaines, 2015). 

Traditional Copyright Ownership Law and Institutional Practices 

The American Association of University Professors (AAUP, 1999) policy statement with 

regards to intellectual property and copyright ownership rights supported the position that faculty 

were full owners of the copyrighted works they created. Copyright laws informed that as original 

creators, faculty owned the copyright within certain exceptions (U.S. Copyright Act of 1976, 
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2011). While these exceptions did not apply to the research problem that formed the basis for 

this study, they were explained here to further frame the context of the subject problem. 

Copyright and its legal protections traced its origins to the U.S. Constitution (U.S. 

Copyright Act of 1976, 2011). The constitution provided the U.S. Congress with all powers in 

the creation of copyright laws with the intent and purpose of providing protection to the authors’ 

works and furthermore limited this protection by time. The statute of limitations for copyrighted 

works depended upon the classification of the work created. The rationale for limiting 

copyrighted works by timed limitations was so that the works could at some point enter the 

market, allowed for public access, and used, as well as encouraged, others to build upon the work 

and further other creative products (U.S. Copyright Act of 1976, 2011). In turn, the time 

limitations served the public good insofar as it influenced the growth, development, and 

improvement of society. 

Title 17 of the U.S. Code defined copyright as the independent and original expression of 

an author recorded in a tangible and fixed form (U.S. Copyright Act of 1976, 2011). Examples of 

copyrighted works included poems, video lectures, software creations, multimedia, case studies, 

and lecture notes, web-based contents, PowerPoint presentations that contained course content, 

and traditional publications such as books and recordings. There was a two-step process in 

creating a copyrighted work (U.S. Copyright Act of 1976, 2011). The first involved the recording 

of the work. Recording the work simply meant that the work went through the production stage 

from an idea or concept, something intangible, to that of a tangible format such as a book, a work 

of art, or a document. Upon recording, the work was immediately copyrighted. The second step 

in protecting a copyrighted work was by registering the work with the copyright office. Upon 

doing so, the author of the work received additional legal protections related mainly to the 
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possibility of infringement. The current practice and wisdom was for authors of copyrighted 

materials to proceed with this second step insofar as copyright infringements was a strong 

possibility (U.S. Copyright Act of 1976, 2011). 

Intellectual property encompassed a range of assets that was created by authors, 

musicians, artists, and inventors. Dependent upon the type of asset created, copyright laws 

provided legal protection to these creations as either copyrighted patents, trademarks, and trade 

secrets (U.S. Copyright Act of 1976, 2011). The intent of the law was to encourage the further 

development of other creations and allowed the creator to seek legal protection from 

infringement or the unauthorized use or misuse of the created property (U.S. Copyright Act of 

1976, 2011). Given that the copyright and patent protections were included in the U.S. 

Constitution in Article I, Section 8, Clause 8, the intellectual property laws were codified in 

federal statutes. Copyright creations were protected by the Copyright Act in 17 U.S.C.A. 

Sections 101 et seq., patents were protected in the Patent Act in 35 U.S.C.A. Sections 101 et. 

seq., and trademarks were protected in the Trademark Act in 15 U.S.C.A Sections 1501 et. seq. 

Intellectual property laws provided the creators with the right to profit from the work 

created for a limited time period (U.S. Copyright Act of 1976, 2011). As per the U.S. Copyright 

Act of 1976 (2011), the time limit for copyrighted materials was 70 years beyond the death of the 

author (U.S. Copyright Act of 1976, 2011). Intellectual property laws were primarily protected 

by civil laws and rarely fall under criminal law. While some copyright laws did provide for 

criminal penalties, intellectual property laws were mostly concerned with protection against 

infringement and compensation for infringement (U.S. Copyright Act of 1976, 2011). Thus, it 

was the owner of the copyrighted product that was responsible for enforcement. Intellectual 

property laws gave the owners the right to enforce their copyright protections in civil court, and 
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the court awarded damages when the unauthorized use of the copyrighted product had occurred. 

To obtain the protection of the courts, the copyrighted creation must have been fixed in a 

tangible form. 

The American Association of University Professors (AAUP, 1999), approved the 

following statement by the Association’s Special Committee on Distance Education and 

Intellectual Property Issues, “Within that tradition, it has been the prevailing academic practice 

to treat the faculty member as the copyright owner of works that are created independently and at 

the faculty member’s own initiative for traditional academic purposes” (p. 193). 

Examples of copyrighted works included class notes and syllabi both of which were 

drafted by the faculty and distributed to students; books and articles; works of fiction and 

nonfiction; poems and dramatic works; musical and choreographic works; pictorial, graphic, and 

sculptural works; and educational software, commonly known as courseware. This practice has 

been followed for the most part, regardless of the physical medium in which these traditional 

academic works appear; that is, whether on paper or in audiovisual or electronic form. This 

practice should therefore ordinarily apply to the development of courseware for use in programs 

of distance education. 

With regard to matters of proprietary rights and educational policies, the AAUP (1999) 

statement further stated: 

The institution should establish policies and procedures to protect its educational 

objectives and the interests of both those who create new material and those who adapt 

material from traditional courses for use in distance education. The administration should 

publish these policies and procedures and distribute them, along with requisite 

information about copyright law, to all concerned persons. The policies should include 
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provisions for compensating those who create new course materials or who adapt course 

materials originally prepared for traditional classroom usage, including any use or reuse 

of recorded material. Provision should also be made for the original teacher-creator, the 

teacher-adapter, or an appropriate faculty body to exercise control over the future use and 

distribution of recorded instructional material and to determine whether the material 

should be revised or withdrawn from use. (p. 193) 

Intellectual property constructs. Assets. Copyrightable assets were intangible or 

tangible. Intangible assets did not necessarily form a part of faculty creations but potentially in 

theory they could give rise to legal protections. An intangible asset was usually considered to be 

non-recorded or digitized items such as a brand, or a goodwill, which unto itself was incapable of 

being perceived. The ownership of the brand was a copyrightable asset. Copyright ownership of 

intangible assets had not entered the discussion of faculty creations but the possibility exists if 

for example, a particular faculty member was well known publicly as an expert in a certain 

academic area and this expertise was part of the brand of the professor. For purposes of this 

study, tangible assets were considered. Tangible assets were any artifacts that faculty could 

create and that creation was recorded or digitized. Examples of tangible assets were faculty 

notes, recorded lectures (audio), video-recorded lectures, learning objects, drawings, PowerPoint 

slides, Prezis, music creations, YouTube videos, Flickr or Instagram postings, Facebook postings 

used as part of the course content, and/or perhaps even annotations or comments to a student 

essay where faculty imparts specific knowledge as part of their expertise. The latter certainly 

held true for corporations that financed an employee’s education and stipulated in the agreement 

that the corporation and not the student was the owner of the students’ thesis or dissertation as 

well as any accompanying notes/notebooks the students used in the course of their academic 
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pursuits. The portability of these assets developed additional concerns for faculty especially 

where the faculty had not distributed the asset into the realm of copyrightable legal violation and 

protection, and also that this action could have been conducted by third parties, whether it be a 

student or the institution. New media currently known, and new media that had not been 

developed as of yet, had the effect of creating multiple layers of what constituted a copyrightable 

asset, who asserted copyright ownership of the asset, the institution or the faculty. Apart from 

direct intellectual property concerns with faculty-created digital content, one of the key questions 

was What constitutes intellectual property when working with students? There may be classroom 

situations where students, both online and in face-to-face courses, engaged in recording a faculty 

lecture or taking pictures of faculty notes and sharing these online in a public environment. In 

this scenario, students were not aware that this act was a violation of the faculty members’ 

intellectual property. This raised a slew of questions beginning with, as an employee of the 

college-university, did the institution own the copyright to faculty lecture recordings and notes 

and therefore was it the institutions’ responsibility to assert a copyright protection, or was it the 

individual faculty member that must assert a copyright protection? What if, unknowingly at the 

moment, the student uploads a faculty lecture onto social media that began to generate some 

income from the recording? A student could not be able to assert copyright ownership given that 

the student was not the original creator of the asset. Nevertheless, yet another realm existed when 

students were hired as assistants for faculty, whether teaching or research, and the student 

collaboration that served to create a tangible copyrightable asset. This possibility arose mostly in 

research environments and it was wise for the institution to develop a copyright ownership 

contract for the student to adhere to. 
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Asset violations and protections. What constituted a violation of an assets’ copyright and 

was subject to the owners’ legal protection was dependent upon various factors most of which 

reverted back to an understanding of the faculty originator of the asset and whether the originator 

ceded copyright ownership in whole or in part to the institution of higher education. 

Nonresearch intensive institutions of higher education have even engaged in the 

development of MOOC or purchased MOOC from third party course content providers. This 

alone created another quagmire for copyright ownership and intellectual property policies and 

legalities. Consider, for example, when course content was jointly created or constructed. A co-

creation may had entailed a possible scenario where faculty X worked with faculty Y created 

course content. The employment scenario for each would have created a difficult position when 

asserting copyright ownership. For example, this was determined that faculty X was specifically 

hired to create online course digital content and faculty Y engaged in the co-creation as part of 

an institution’s multidisciplinary endeavors, yet faculty Y’s employment contract did not specify 

that the creation of digital content was part and parcel of the employment contract. In this very 

plausible hypothetical, consider if the co-creation was for the development of a MOOC provider. 

MOOC providers for the most part stated in their institutional contracts that the provider 

had a proprietary claim on any and all materials included in their MOOC courses (Cheverie, 

2013). This proprietary claim extended to the MOOC provider, which had the right to license to 

the MOOC user all terms of access as well as the use of the course materials. The MOOC 

provider proprietary claim also granted the provider the ownership rights of user-generated 

content (Cheverie, 2013). The latter conflicted with the traditional copyright ownership 

protection practice that gave copyright ownership to faculty of the digital content they developed 

(Cheverie, 2013). The copyright ownership exception of fair use equally presented a traditional 
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APPENDIX S: 

PUPR IP Form 

Polytechnic University of Puerto Rico 

Intellectual Property Disclosure Form 

Introduction 

This Intellectual Property Disclosure Form assists the Polytechnic University of Puerto Rico 
(hereinafter “PUPR” or the “University”) in the recording of intellectual property generated by 
faculty, staff, or students of PUPR or by others to whom PUPR’s Intellectual Property Policy 
(the “IP Policy”) may apply (PUPR’s faculty, staff, or students, and others to whom the IP Policy 
may apply shall be referred to collectively hereinafter as the “Originators”). It provides the basis 
for a determination of patentability, for the drafting of a patent application, and/or for registering 
a copyright. It also assists in the evaluation and, when applicable, commercialization of the 
inventions developed as part of the academic endeavors of its faculty and students. 
 
This document carries important legal ramifications, and thus, should be prepared carefully. 
 
This Intellectual Property Disclosure Form should be completed by any Originator when 
something new and useful has been conceived or developed, or when unusual, unexpected, or 
non-obvious research results have been achieved. 
 
Where appropriate, the University may seek to patent University intellectual property and license 
such intellectual property to industry for further development and commercialization. Royalties 
derived from any such license will be shared with the inventor(s) in accordance with the 
University’s Intellectual Property Policy. 
 
This Intellectual Property Disclosure Form should also be completed when other forms of 
intellectual property are developed by an Originator, unless such intellectual property is 
specifically excluded by the IP Policy from being disclosed such as materials used solely by the 
Originator in the teaching of a course. 
 
As with inventions, royalties from the commercialization of intellectual property, if any, will be 
shared with the Originator(s) in accordance with the IP Policy. 
 
Procedure 
 
All inventions and creative works developed by the Originators either through Sponsor-
Supported Efforts, University-Assigned Efforts, University-Assisted Efforts, or Individual 
Efforts, as such terms are defined in the IP Policy, shall be promptly reported to PUPR’s Director 
of the Sponsored Research Office through the submission of this Intellectual Property Disclosure 
Form. 
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As per the IP Policy currently in effect, PUPR will determine if the invention or creative work is 
a University-Assigned Effort, a University-Assisted Effort, or an Individual Effort. To the extent 
that the invention or creative work is determined to be a University-Assigned Effort or a 
University-Assisted Effort, PUPR will evaluate the methods of protection applicable to the 
discovery, development, design, creation, and/or invention object of the disclosure and may 
submit recommendations to obtain legal assistance from internal or external counsel. 
 
When an invention or improvement appears to have commercial and/or economic value, 
assistance will be sought by PUPR from a patent attorney and/or agent for applying for a patent. 
In furtherance of the foregoing, PUPR will research the market and identify third parties for the 
commercialization of the invention, discuss with potential licensees, negotiate all the appropriate 
agreements, and monitor progress, among other efforts, all in order to pursue the licensing and 
protection of the invention. 
 
The foregoing notwithstanding, PUPR will not use economic or commercial value as the only 
factor for determining, pursuing, and enforcing protection and, at its sole discretion, may 
evaluate any other factors. 
 
All assignments, licenses, or any other agreements involving the commercialization of any 
intellectual property owned by PUPR, will be reviewed by PUPR legal counsel, to ensure 
compliance with Federal and Puerto Rico laws. 
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APPENDIX T: 

PUPR Originator Form 

Originator Assignment to Polytechnic University of Puerto Rico 

This Assignment Agreement is entered into by the author(s), creator(s) or inventor(s) (the 
“ORIGINATOR(S)”) included as signee(s) herein and the Polytechnic University of Puerto Rico 
(“PUPR”), to assign the intellectual property (as defined below) entitled 
“_______________________________________” and described in the attached Intellectual 
Property Disclosure Form: 
 
WHEREAS ORIGINATOR(S) acknowledge(s) the intellectual property was conceived and/or 
reduced to practice as a result of University-Assigned Efforts or University-Assisted Efforts, as 
such terms are defined in the Intellectual Property Policy of PUPR, or of Sponsor-Supported 
Efforts, under which terms ownership of intellectual property shall vest in PUPR. 
 
WHEREAS Under such Policy, whenever it is determined that intellectual property is owned by 
PUPR, PUPR is entitled to obtain a formal assignment from the ORIGINATOR(S) of his/her 
(their) entire right, title, and interest in and to the intellectual property and related technology. 
 
 
NOW THEREFORE, 
1. The ORIGINATOR(S) assign(s) and transfer(s) to PUPR all right, title, and interest in and to: 

a. the invention(s)/discovery(ies) described in the Intellectual Property Disclosure Form; 

b. any technical information, know-how, trade secret, process, procedure, composition, 
biological materials, device, method, formula, protocol, technique, software design, tradename, 
trademark, copyright, copyrightable material, drawing, or data which is related to the 
invention(s)/discovery(ies); 
 
c. any related Patent Application(s), including all provisionals, divisionals, continuations, 
continuations-in-part, reissues, continuing patent applications, substitutions, renewals, extensions 
filed, and all patent(s) issued thereon in the United States and all other countries; and 
 
d. all improvements to the invention(s)/discovery(ies) made or invented by the 
ORIGINATOR(S) during employment with the University or while bound by PUPR’s 
Intellectual Property Policy. 
 
For purposes of this Agreement, paragraph 1(a)(b)(c)(d) will be collectively hereinafter be 
referred to as “INTELLECTUAL PROPERTY”: 
 
2. ORIGINATOR(S) is (are) authorized to use the INTELLECTUAL PROPERTY for PUPR 
educational and research purposes. 
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3. ORIGINATOR(S) agree(s) to cooperate fully with PUPR and its Licensee(s) in all respects, 
including the preparation of patent applications and execution of related documents as may be 
necessary to fully exercise the assignment rights granted in this Agreement. ORIGINATOR(S) 
also agree(s) to take all actions that may be necessary to enable PUPR to obtain, defend, and 
enforce the intellectual property rights in the INTELLECTUAL PROPERTY, including 
executing documents, cooperating with retained counsel, and testifying in all legal proceedings. 
 
4. ORIGINATOR(S) acknowledge(s) that PUPR is solely responsible for negotiating and 
contracting with third parties for the patenting, licensing, sale, and/or transfer of 
INTELLECTUAL PROPERTY and agree(s) not to negotiate or contract with third parties or 
interfere with PUPR’s exercise of its rights to do so. 
 
5. In exchange for the assignment of rights under this agreement, ORIGINATOR(S) will receive 
royalties from commercialization of the INTELLECTUAL PROPERTY as outlined under 
PUPR’s Intellectual Property Policy. 
 
6. ORIGINATOR(S) hereby warrant(s) that he/she (they) is (are) ORIGINATOR(S) of the 
INTELLECTUAL PROPERTY and that no assignment, sale, agreement, or encumbrance has 
been made or will be made or entered into by ORIGINATOR(S) which would conflict with this 
Assignment. 
 
7. ORIGINATOR(S) further agree(s) to supply PUPR, upon request, access to all lab notebooks 
and any other material, which contain information about the INTELLECTUAL PROPERTY. 
 
8. PUPR will provide the ORIGINATOR(S) with an annual statement showing the total royalties 
and other commercialization income received by PUPR and all expenses incurred within one 
hundred twenty days (120) days of the close of PUPR’s fiscal year. If there are any net royalties, 
PUPR shall distribute the ORIGINATOR(S) share with the annual statement. 
 
9. By signing below, I (we) agree that I (we) have not knowingly omitted the inclusion of other 
potential inventors or creators and that the information provided in this form is accurate and 
complete to the best of my (our) knowledge. 
 
This Agreement shall be binding upon and inure to the benefit of the ORIGINATOR(S) and 
ORIGINATOR(S)’ successors and heirs. 
 
ORIGINATOR 

Name 

Signature 

Date 

ORIGINATOR 
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Name 

Signature 

Date 

ORIGINATOR 

Name 

Signature 

Date 

ORIGINATOR 

Name 

Signature 

Date 
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APPENDIX U: 

UPR Invention Disclosure Form 
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APPENDIX V: 

Pepperdine University IRB Letter 

 

 
Graduate & Professional Schools Institutional Review Board 

 

6100 Center Drive, Los Angeles, California 90045   �   310-568-5600  
 

November 16, 2015 
 
 
Daniel Ibarrondo Cruz 
10528 Turning Leaf Trail 
Fort Worth, TX 76131 
 
Protocol #: E0715D05 
Project Title: Descriptive Study on Digital Content Copyright Ownership 
   
Dear Mr. Ibarrondo Cruz 
 
Thank you for submitting your application, Descriptive Study on Digital Content Copyright Ownership, 
for exempt review to Pepperdine University’s Graduate and Professional Schools Institutional Review 
Board (GPS IRB). The IRB appreciates the work you and your faculty advisor, Dr. Sparks, have done on 
the proposal.  The IRB has reviewed your submitted IRB application and all ancillary materials.  Upon 
review, the IRB has determined that the above entitled project meets the requirements for exemption 
under the federal regulations (45 CFR 46 - http://www.hhs.gov/ohrp/humansubjects/guidance/45cfr46.html) 
that govern the protections of human subjects. Specifically, section 45 CFR 46.101(b)(2) states: 
 

(b) Unless otherwise required by Department or Agency heads, research activities in which the only 
involvement of human subjects will be in one or more of the following categories are exempt from 
this policy: 
 
Category (2) of 45 CFR 46.101, research involving the use of educational tests (cognitive, 
diagnostic, aptitude, achievement), survey procedures, interview procedures or observation of public 
behavior, unless: a) Information obtained is recorded in such a manner that human subjects can be 
identified, directly or through identifiers linked to the subjects; and b) any disclosure of the human 
subjects' responses outside the research could reasonably place the subjects at risk of criminal or 
civil liability or be damaging to the subjects' financial standing, employability, or reputation. 

 
Your research must be conducted according to the proposal that was submitted to the IRB.  If changes to 
the approved protocol occur, a revised protocol must be reviewed and approved by the IRB before 
implementation.  For any proposed changes in your research protocol, please submit a Request for 
Modification Form to the GPS IRB.  Because your study falls under exemption, there is no requirement 
for continuing IRB review of your project.  Please be aware that changes to your protocol may prevent the 
research from qualifying for exemption from 45 CFR 46.101 and require submission of a new IRB 
application or other materials to the GPS IRB.   
 
A goal of the IRB is to prevent negative occurrences during any research study.  However, despite our 
best intent, unforeseen circumstances or events may arise during the research.  If an unexpected situation 
or adverse event happens during your investigation, please notify the GPS IRB as soon as possible.  We 
will ask for a complete explanation of the event and your response.  Other actions also may be required 
depending on the nature of the event.  Details regarding the timeframe in which adverse events must be 
reported to the GPS IRB and the appropriate form to be used to report this information can be found in the 
Pepperdine University Protection of Human Participants in Research: Policies and Procedures Manual 
(see link to “policy material” at http://www.pepperdine.edu/irb/graduate/). 
 
Please refer to the protocol number denoted above in all further communication or correspondence related 
to this approval.  Should you have additional questions, please contact Kevin Collins, Manager of the 
Institutional Review Board (IRB) at gpsirb@peppderdine.edu.  On behalf of the GPS IRB, I wish you 
success in this scholarly pursuit. 


