
Pepperdine Law Review Pepperdine Law Review 

Volume 13 Issue 3 Article 2 

3-15-1986 

NLRA Preemption Of State Common Law Wrongful Discharge NLRA Preemption Of State Common Law Wrongful Discharge 

Claims: The Bhopal Brigade Goes Home Claims: The Bhopal Brigade Goes Home 

Joseph R. Weeks 

Follow this and additional works at: https://digitalcommons.pepperdine.edu/plr 

 Part of the Common Law Commons, Courts Commons, Labor and Employment Law Commons, Legal 

Remedies Commons, and the State and Local Government Law Commons 

Recommended Citation Recommended Citation 
Joseph R. Weeks NLRA Preemption Of State Common Law Wrongful Discharge Claims: The Bhopal 
Brigade Goes Home , 13 Pepp. L. Rev. Iss. 3 (1986) 
Available at: https://digitalcommons.pepperdine.edu/plr/vol13/iss3/2 

This Article is brought to you for free and open access by the Caruso School of Law at Pepperdine Digital 
Commons. It has been accepted for inclusion in Pepperdine Law Review by an authorized editor of Pepperdine 
Digital Commons. For more information, please contact bailey.berry@pepperdine.edu. 













discharge therefore involves an effort to regulate conduct prohibited
by section 8 and is preempted under Garmon if none of the Garmon
exceptions are applicable. As the protection of the efforts of employ-
ees to organize is one of the primary purposes of the NLRA,82 courts
have had little difficulty in concluding that state law remedies in this
context are preempted.8 3

The preemption of state law wrongful discharge actions in which
the asserted basis for the discharge is the employee's union organiza-
tion efforts is neither particularly surprising nor a significant threat
to the continued viability of such actions in general. There exists
under Garmon a far more interesting and threatening potential for
the preemption of state wrongful discharge remedies, however.

The most widely accepted exception to the employment at will rule
is the "public policy" cause of action recognized in many states as
available to employees allegedly discharged for a reason violative of
the state's public policy.8 4 Within this category, the public policy ex-
ception has been applied to protect against retaliatory discharge em-
ployees who have done such things as file workers' compensation
claims, refuse to commit or cover up illegal acts, or report their em-
ployer's safety or health violations.85 There has existed in the past,
and may still exist, however, a substantial basis for concluding that
all such state claims are preempted under Garmon.

need be shown. The employer violates the statute without regard to any intent to re-
taliate against, or halt, protected employee conduct when he engages in conduct that
might reasonably be thought to have interfered with the free exercise by employees of
their section 7 rights. See, e.g., Roadway Express, Inc., 250 N.L.R.B. 393 (1980), en-
forcement denied, 647 F.2d 415 (4th Cir. 1981); American Freightways Co., 124
N.L.R.B. 146 (1959). Although the position of the Supreme Court on this issue is un-
clear, see, e.g., Textile Workers v. Darlington Mfg. Co., 380 U.S. 263, 268-69 (1965); C.
MORRIS, supra note 64, at 76-78; Christensen & Syanoe, Motive and Intent in the Com-
mission of Unfair Labor Practices: The Supreme Court and the Fictive Formality, 77
YALE L.J. 1269 (1968), the inquiry under Garmon is whether the employer's conduct is
arguably prohibited and, in the absence of definitive Supreme Court guidance to the
contrary, any position taken by the NLRB will, by that fact alone, almost necessarily
be sufficient to establish at least its "arguable" validity. See, e.g., Ford Motor Co. v.
NLRB, 441 U.S. 488, 497 (1979)(NLRB construction of statute if "reasonably defensible
... should not be rejected merely because the courts might prefer another view of the
statute."); Beth Israel Hosp. v. NLRB, 437 U.S. 483, 496-501 (1978)(recognizing congres-
sional intent to permit NLRB to develop and apply fundamental national labor policy).

82. See 29 U.S.C. § 151 (1982).
83. See, e.g., Satterfield v. Western Elec. Co., 758 F.2d 1252 (8th Cir. 1985); Vies-

tenz v. Fleming Cos. 681 F.2d 699 (10th Cir), cert. denied, 459 U.S. 972 (1982); Ramsey
v. Signal Delivery Serv., Inc., 631 F.2d 1210 (5th Cir. 1980); Sitek v. Forest City Enter.,
Inc., 587 F. Supp. 1381 (E.D. Mich. 1984); Morris v. Chem-Lawn Corp., 541 F. Supp. 479
(E.D. Mich. 1982); Henry v. Intercontinental Radio, Inc., 155 Cal. App. 3d 707, 711, 202
Cal. Rptr. 328 (1984); Gouveia v. Napili-Kai, Ltd., 65 Hawaii 189, 649 P.2d 1119 (1982),
cert. denied, 461 U.S. 904 (1983). But see Hafner v. Clinton Care Center, Inc., 118 LAB.
REL. REP. (BNA) 2740 (Mich. Cir. Ct. 1985)(supervisor's claim of breach of implied
contract when allegedly discharged for union activity not preempted).

84. See supra notes 35-43 and accompanying text.
85. See supra note 42 and accompanying text.
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Employee rights under section 7 are not limited to organizational
activities; they also include the right of employees to "engage in
other concerted activities for . . . mutual aid or protection."8 6

Although the use of the term "concerted" would seem to imply a re-
quirement for collective action by employees to fall within the sec-
tion 7 protection, the Board in 1966 adopted a "per se" concerted
activity doctrine under which an individual employee, acting alone, is
recognized as engaging in protected concerted activity when he acts
to enforce the provisions of a collective bargaining agreement.8 7 In
1975, this doctrine of constructive concerted activity was expanded in
Alleluia Cushion Co., Inc.88 to include situations in which there ex-
isted no collective bargaining agreement and the employee was not
represented by a union. At its apex, the Alleluia doctrine held pro-
tected, and thus provided a remedy under section 8(a)(1) for dis-
charges in retaliation for, such individual employee conduct as filing
a safety complaint with a state agency,8 9 filing an overtime complaint
with the Wage and Hour Division of the U.S. Department of Labor,90

the filing of a national origin discrimination complaint,91 and the fil-
ing, or expression of an intent to file, a workers' compensation
claim.92 The Board's rationale in all such cases was that an individ-
ual engages in concerted activity whenever he acts in a matter that
arises out of the employment relationship and which may be of com-
mon interest to other employees, since it is reasonable to presume
that other employees, had they known of the complaint, would have
joined in. 9 3

Although the Board's constructive concerted activity concept, the

86. 29 U.S.C. § 157 (1982). See also Eastex, Inc., v. NLRB, 437 U.S. 556 (1978). See
generally C. MORRIS, supra note 64, at 73-75.

87. Interboro Contractors, Inc., 157 N.L.R.B. 1295 (1966), enkforced, 388 F.2d 495 (2d
Cir. 1967). See generally Annot., 56 A.L.R. FED. 738 (1982). This policy was recently
accepted by the Supreme Court as within the Board's discretion. NLRB v. City Dispo-
sal Systems, Inc., 465 U.S. 822 (1984).

88. 221 N.L.R.B. 999 (1975).
89. Id.; Bighorn Beverage, 236 N.L.R.B. 736 (1978), enforced, 614 F.2d 1238 (9th

Cir. 1980).
90. Triangle Tool & Eng'g Co., 226 N.L.R.B. 1354 (1976).
91. King Soopers, Inc., 222 N.L.R.B. 1011 (1976).
92. Krispy Kreme Doughnut Corp. v. NLRB, 635 F.2d 304 (4th Cir. 1980). See also

Self-Cycle Marine Distributors Co., 237 N.L.R.B. 75 (1978)(unemployment compensa-
tion claim).

93. See C. MORRIS, supra note 64, at 141. For a fuller description of the develop-
ment of the "per se" concerted activity doctrine, see Gorman & Finkin, The Individual
and the Requirement of "Concert" Under the National Labor Relations Act, 130 U. PA.
L. REV. 286 (1981).



foundation of the Alleluia doctrine, was never supported by the re-
viewing courts,94 the Supreme Court's recent acceptance of the
Board's discretion to interpret section 7 in this manner 95 effectively
overruled the rationale employed by the circuit courts in denying en-
forcement to Board orders based on Alleluia. Similarly, although the
Board itself, following a significant change in its membership, re-
cently overruled Alleluia on the basis of a determination that the
NLRA would not permit such a construction of concerted activity, 96

the D.C. Circuit rejected this rationale and held that the Alleluia
doctrine was a permissible construction of the Act.97 The court
therefore directed the Board to determine whether, as a matter of its
discretion in applying the Act, it would still overturn its Alleluia doc-
trine.98 As of late 1985, no decision by the Board on remand had
been published.

Where all of this leaves the Alleluia doctrine is unclear. However,
even if we assume that, as presently constituted, the Board will prob-
ably reaffirm its abandonment of .the doctrine, the concept of stare
decisis has had little influence on the Board in recent years.99 A
change in the Board's membership could therefore easily revive the
Alleluia doctrine. Moreover, even absent the Alleluia concept of con-
structive concerted activity, there is now little question that, where
there is evidence that an employee was acting at least in part on be-
half of other employees or with their authorization, the employee's
conduct in doing such things as filing safety complaints, discrimina-
tion complaints, and many or most of the other activities states have

94. See, e.g., Ontario Knife Co. v. NLRB, 637 F.2d 840 (2d Cir. 1980); Krispy Kreme
Doughnut Corp. v. NLRI, 635 F.2d 304 (4th Cir. 1980); NLRB v. Bighorn Beverage, 614
F.2d 1238 (9th Cir. 1980); NLRB v. Dawson Cabinet Co., Inc., 566 F.2d 1079 (8th Cir.
1977); NLRB v. C & I Air Conditioning, Inc., 486 F.2d 977 (9th Cir. 1973); NLRB v.
Buddies Supermarkets, Inc., 481 F.2d 714 (5th Cir. 1973); NLRB v. Northern Metal Co.,
440 F.2d 881 (3d Cir. 1971).

95. See NLRB v. City Disposal Sys., Inc., 465 U.S. 822 (1984).
96. Meyers Indus., Inc., 268 N.L.R.B. 493 (1984); remanded sub. nom., Prill v.

NLRB, 755 F.2d 941 (D.C. Cir.), cert. denied, 106 S. Ct. 352 (1985). See also Center
Ridge Co., 276 N.L.R.B. No. 15 (1985).

97. Prill v. NLRB, 755 F.2d 941 (D.C. Cir. 1985), cert. denied, 106 S. Ct. 352 (1985).
98. Id. at 956-57. The Second Circuit recently reached the same conclusion and

also remanded a case relying on Meyers to the Board for reconsideration. Ewing v.
NLRB, 768 F.2d 51 (2d Cir. 1985).

99. Perhaps the best example of this tendency can be found in the shifting posi-
tion of the Board on the question of misrepresentations during the period prior to a
representation election. The modern rule in this context, adopted in 1962, had been
that misrepresentations, under specified conditions, could be sufficient to require that
the election result -be disregarded and a new election held. See Hollywood Ceramics
Co., 140 N.L.R.B. 221 (1962). The Hollywood Ceramics position was overturned in 1978
in Shopping Kart Food Market, Inc., 228 N.L.R.B. 1311 (1977). A year later, the Board
abandoned Shopping Kart and returned to its position as set out in Hollywood Ceram-
ics. General Knit of California, 239 N.L.R.B. 619 (1978). In 1982, the Board again over-
turned the Hollywood Ceramics/General Knit rule and returned to the Shopping Kart
standard. Midland National Life Ins. Co., 263 N.L.R.B. 127 (1982).
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sought to protect against retaliatory discharge by the creation of
"public policy" wrongful discharge torts will be held protected under
section 7.100 As much of this kind of employer retaliation is, by its
nature, of a kind that is directed against employees generally rather
than solely against the specific employee who is discharged,101 there

100. This is the significance of the Supreme Court's decision in Eastex, Inc. v.
NLRB, 437 U.S. 556 (1978). In Eastex, the Court recognized that the Board could prop-
erly hold protected under section 7 employee conduct intended "to improve terms and
conditions of employment or otherwise improve [the employees'] lot as employees
through channels outside the immediate employee-employer relationship." Id. at 565.
See also C. MORRIS, supra note 64, at 142-43. In recent years, the Board, with the ap-
proval of the circuit courts, has regularly held this kind of employee activity protected.
See generally id., at 156-58.

101. In the area of complaints of racial discrimination, for example, it has been rec-
ognized that such discrimination under the Civil Rights Act of 1964, 42 U.S.C § 2000e
(1982), is class discrimination essentially by definition. See, e.g., Oatis v. Crown
Zellerbach Corp., 398 F.2d 496, 499 (5th Cir. 1968). The relief ordered in such cases
commonly includes not only specific relief for the discharged employee, but injunctive
relief against the discriminatory practice that, in the case of the complaining employee,
was effectuated by the discharge. See generally B. SCHLEI & GROSSMAN, EMPLOYMENT
DISCRIMINATION LAW 1395-1417 (2d ed. 1983). A similar rationale is obviously available
under the NLRA in the context of safety complaints; to the extent there is a safety or
health hazard, it normally will affect employees generally, not just the particular em-
ployee complaining.

A discharge allegedly in retaliation for an employee's having filed a workers' com-
pensation claim does not so obviously punish an action that, by its nature, is to benefit
all employees. Yet this is the rationale under which the Board, pursuant to the Alle-
luia doctrine, held such employee conduct to be protected concerted activity. See
Krispy Kreme Doughnut Corp., 245 N.L.R.B. 1053 (1979), enforcement denied, 635 F.2d
304 (4th Cir. 1980). Although the Alleluia doctrine may no longer be accepted by the
Board, see supra note 96 and accompanying text, there exists a substantial rationale to
support the Board's position in Krispy Kreme. Thus, to the extent that the basis of an
employee's claim is that the employer has a policy of discharging employees who file,
workers' compensation claims, his attack on such a policy by a section 8(a)(1) charge to
the Board is necessarily seeking relief against this policy that will benefit all employ-
ees. As all of the employees benefit in concert from such relief, the complaint itself
can be regarded as necessarily an expression of concerted activity, even if unauthor-
ized by, or, indeed, unknown to, any employee other than the current victim of the
policy filing the charge. Conversely, to the extent that the basis of the employee's
claim is not that there exists a policy of discharging employees who file workers' com-
pensation claims, but rather that the employer has unfairly or arbitrarily selected the
employee for discharge when other employees who file workers' compensation claims
are not similarly discharged, the employee's section 8(a)(1) charge would be much
more difficult to defend as an expression of concerted activity protected by section 7.
But at the same time, however, it would also be much less defensible for a state public
policy wrongful discharge action to be applied in this context, as the state interest in
providing a remedy for employees arbitrarily discharged is clearly much less compel-
ling than the interest in providing relief for victims of an employer policy of discharg-
ing all such employees. The effect of this is that, to the extent that the basis of a state
action to rerhedy a discharge allegedly in retaliation for the employee's having filed a
workers' compensation claim is defensible on the basis of a state public policy to pro-
tect the workers' compensation system against employer policies of discharging claim-



will in many cases continue to exist a substantial question whether
the discharged employee's conduct was protected by section 7, and
thus whether the discharge violated section 8(a)(1).

It should also be kept in mind that, as the Supreme Court has re-
cently again noted, even where an individual employee's conduct is
not "concerted activity" and therefore not protected by section 7, an
employer may still violate section 8(a)(1) by the discharge of the em-
ployee where the effect of the discharge is to interfere with or re-
strain other employees' concerted activities. 0 2 It would not be
difficult to construct an argument that the discharge of an employee
for filing safety complaints, reporting or refusing to engage in wrong-
doing, or even filing a workers' compensation claim is an action that,
by its nature, chills both similar conduct by other employees and any
collective efforts to correct the safety problem, halt the wrongdoing,
or protest a policy of punishing by discharge the filing of a workers'
compensation claim.103 Thus, even absent a legal doctrine or a fac-
tual argument that the discharged employee was engaged in "con-
certed activity" protected by section 7, there may still be at least an
arguable basis to contend that the employee's discharge violated sec-
tion 8(a)(1). Since the test under Garmon is whether the activity the
state seeks to regulate is "arguably" prohibited by the NLRA,104 a
more extended analysis of the Garmon exceptions will be required to
determine whether public policy wrongful discharge remedies are
preempted.

In Garmon, the Supreme Court recognized the two basic, and un-
helpfully vague, exceptions to the preemption doctrine that have
formed at least a part of the basis for all of the Court's subsequent
decisions upholding the exercise of state jurisdiction with respect to
activities arguably prohibited by the NLRA. State jurisdiction is not
preempted "where the activity regulated [is] a merely peripheral con-
cern of the [Act .. .or . .. touch[es]] interests so deeply rooted in
local feeling and responsibility that, in the absence of compelling con-
gressional direction, we could not infer that Congress had deprived
the States of the power to act."' 0 5 In the subsequent application of
these exceptions to specific cases, however, the Court's analysis
strongly suggests that, to the extent that such vague language was
ever intended to constitute actual tests for preemption, it is an intent
now essentially abandoned and the recitation of these standards is
currently little more than make-weight rationalization to support

ants, it is, to the same extent, an action that seeks to provide a remedy for employer
conduct prohibited under section 8(a)(1).

102. NLRB v. City Disposal System, Inc., 465 U.S. 822, 833 n.10 (1984).
103. See supra note 101.
104. See supra note 77 and accompanying text.
105. Garmon, 359 U.S. at 243-44 (footnotes omitted).
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more specific policy choices by the Court. As the Court's application
of the Garmon exceptions involves a relatively limited number of
cases, a brief survey of its efforts in this context will illustrate the
actual operation of the exceptions.106

Subsequent to Garmon, the Court initially seemed to give the Gar-
mon exceptions a very limited scope.107 In Linn v. United Plant

106. The analytical difficulties in this area have led state courts to "errors" the
Court has never been reticent to expose. See, e.g., Allis-Chalmers Corp. v. Lueck, 105
S. Ct. 1904, 1912-13 n.9 (1985); Brown v. Hotel Employees Local 54, 104 S. Ct. 3179,
3186-87 (1984). These "errors" are in many respects largely the fault of the Court it-
self. Thus, the "error" identified in both Brown and Allis-Chalmers, decided in 1984
and 1985 respectively, were almost certainly caused by the Court's identical "error" in
two 1983 cases, Belknap, Inc. v. Hale, 463 U.S. 491 (1983) and International Union of
Operating Eng'rs, AFL-CIO v. Jones, 460 U.S. 669 (1983). In both cases, the Court had
described the Garmon exceptions as applicable both to actually and arguably protected
and prohibited conduct.

[S]tate regulations and causes of action are presumptively preempted if they
concern conduct that is actually or arguably either prohibited or protected by
the Act. . . . The state regulation or cause of action may, however, be sus-
tained if the behavior to be regulated is behavior that is of only peripheral
concern to the federal law or touches interests deeply rooted in local feeling
and responsibility. . . . In such cases, the State's interest in controlling or
remedying the effects of the conduct is balanced against both the interference
with the National Labor Relations Board's ability to adjudicate controversies
committed to it by the Act . . . and the risk that the state will sanction con-
duct that the Act protects.

Belknap, 463 U.S. at 498-99 (citations omitted; emphasis added). Accord, Wisconsin
Dep't of Indus., Labor and Human Relations v. Gould Inc., 106 S. Ct. 1057, 1061 (1986);
Jones, 460 U.S. at 676.

When the state courts in Brown and Allis-Chalmers applied the Court's doctrine and
used a balancing test to conduct arguably protected by the Act, however, the Court
distinguished between conduct only arguably protected, to which the balancing test
could be applied, and conduct actually protected, to which the Supremacy Clause oper-
ated directly to preempt state law and thus could not permit the balancing authorized
in Belknap and Jones. Of course, this distinction essentially guts one of the founda-
tions of the Garmon doctrine, which is expressly based on the concept that it is the
NLRB, and not the state or federal courts or, indeed, the Supreme Court, which must
determine in the first instance whether conduct is protected or prohibited under the
NLRA. See infra note 113 and accompanying text. Compare, e.g., Garmon, 359 U.S. at
245 n.4 with Brown, 104 S. Ct. at 3187. It is symptomatic of the casuality of the ap-
proach taken by the Court in this area that this critically important change in the
Court's position was either unnoticed by the Court or, if noticed, deemed insufficiently
significant to merit explanation and, ironically, articulated in terms of correcting the
"confusion" of the state courts.

107. See Plumbers' Union v. Borden, 373 U.S. 690, 693-94 (1963).
[I]n the absence of an overriding state interest such as that involved in the
maintenance of domestic peace, state courts must defer to the exclusive com-
petence of the National Labor Relations Board in cases in which the activity
that is the subject matter of the litigation is arguably subject to the protec-
tions of § 7 or the prohibitions of § 8 of the National Labor Relations Act.

Id. at 693.



Guard Workers of America, Local 114,108 however, the Court signifi-
cantly expanded the reach of the Garmon exceptions.

The lower courts in Linn had held preempted under Garmon an
action based on state libel law growing out of an allegedly libelous
statement made in the context of an organizing campaign on the ra-
tionale that such libel arguably constituted conduct prohibited by sec-
tion 8(b)(1)(A) of the Act. 109 As recognized subsequently by the
Court, o1 0 the initial basis for the decision by the Court in Linn to re-
verse the lower courts and allow the state action to proceed was the
Court's observation that the NLRB had held unprotected by section 7
defamation accompanied by actual malice."' The unprotected nature
of the malicious libel alleged in Linn seemed to mean that the exer-
cise of state jurisdiction would satisfy the Garmon exception for a
subject that is a "merely peripheral concern" of the Act. In addition,
the state's "overriding state interest" in protecting its citizens from
malicious libel was seen as sufficient to satisfy the "deeply rooted in
local feeling" exception.1 1 2

It is difficult not to read Linn as a repudiation of much of the foun-
dation of Garmon. The whole point of Garmon's preemption of con-
duct only arguably protected or prohibited by the Act was that the
concept of given conduct being arguably protected or prohibited nec-
essarily means that it involves a question that must be resolved to de-
termine whether the conduct is within the jurisdiction of the Board

108. 383 U.S. 53 (1966).
109. Id. at 55-56. Linn involves an interesting point not directly considered by the

Court. Prior to filing his state court action, Linn had filed a section 8(b)(1)(A) charge
with the Board alleging that the asserted libel had restrained and coerced employees
in the exercise of their section 7 rights. Id. at 56-57. The Board's Regional Director
had refused to issue a complaint on this charge as he determined that it was factually
unsupported. Id. at 57. Linn then unsuccessfully appealed this decision to the Board's
General Counsel. Thus, despite the fact that the conduct forming the basis of Linn's
state court complaint had already been determined under the Board's pre-adjudicatory
process not to constitute conduct prohibited by the Act, the district court dismissed
Linn's complaint on the basis that the state remedy sought to regulate conduct argua-
bly prohibited by the NLRA. This means that conduct that can be described as argua-
bly prohibited by the Act does not lose this status, and thereby become subject to state
regulation, simply because in a particular case the conduct at issue has been considered
by the Board's Regional Director and General Counsel and determined to be, in fact,
not prohibited. Whether the state plaintiff has made any effort to submit the contro-
versy to the Board and, if so, the Board's disposition of such a charge are thus irrele-
vant factors in applying the Garmon analysis. See also infra note 204. The only
exception to this may be the unusual situation in which the Board's Regional Director
believes the conduct to be prohibited and therefore does issue a complaint, which the
Board's adjudicatory process ultimately determines to be unfounded. In this event,
Garmon recognizes at least the possibility that a state claim challenging the conduct
will not be preempted. See Garmon, 359 U.S. at 245-46.

110. Jones, 460 U.S. at 681-82 n.11; Farmer v. United Bhd. of Carpenters and Join-
ers of America Local 25, 430 U.S. 290, 298 (1977).

111. Linn, 383 U.S. at 61.
112. Id. at 61-62.
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and thus beyond the state's power to regulate. Since the Garmon
Court deemed it essential that this question be resolved by the Board,
not by the courts,113 state claims involving even arguably protected
or prohibited conduct were preempted. In Linn, however, the Court
first focused on the alleged libel as being conduct that the Board
would hold protected in the absence of malice and not protected if
malicious. Even though the "arguably protected" branch of Garmon
was not relied on by the lower courts in Linn that had found Linn's
state claims preempted, the Court's analysis should have required a
finding of preemption under the "arguably protected" branch. If the
alleged libel in Linn might or might not have been malicious, then,
as the Court recognized, it might or might not have been protected.
To avoid the possibility that the state court would find the libel mali-
cious and thus not protected and subject to state regulation when the
Board might have reached the opposite conclusion, Garmon estab-
lished that in these circumstances it is the Board, not the courts, that
must determine the character of the libel. The Linn approach aban-
dons this concept sub silento at the very outset.

Moreover, the Court did not do justice to the arguably prohibited
branch of Garmon relied on by the lower courts in finding Linn's
state claims preempted. The fact that the alleged libel would not be
protected if found to be malicious was apparently enough, of itself, to
satisfy the Court that it was conduct of a "merely peripheral con-
cern" of the Act and what was described as the "overwhelming state
interest" in protecting its citizens from malicious libel was seen as
sufficient to satisfy as well the "deeply rooted in local feeling" excep-
tion.114 In the process of expanding on the Garmon exceptions, how-
ever, the Court also discussed a number of factors relevant to
determining their applicability. Such factors included: (1) whether
the state remedy will turn on an inquiry that will not be considered
by the Board in an unfair labor practice proceeding, 1 5 (2) whether
the state forum can provide remedies unavailable from the Board,116

(3) whether allowing the state remedy will interfere with the "effec-
tive administration of national labor policy,"117 and, by inference,
(4) whether allowing the state remedy will cause persons who would
otherwise have utilized the Board's processes, to look instead to state

113. Garmon, 359 U.S. at 242.
114. Linn, 383 U.S. at 61-62.
115. Id. at 63.
116. Id. at 63-64.
117. Id. at 64.



law for a remedy." 8

Amalgamated Association of Street, Electric Railway and Motor
Coach Employees of America v. Lockridge19 was accepted by the
Court for the articulated purpose of providing "a fuller explication of
the premises upon which Garmon rests and to consider the extent to
which that decision must be taken to have modified or superseded
this Court's earlier efforts to treat with the knotty pre-emption prob-
lem."120 The case involves not an effort by the state court plaintiff to
fit a state remedy within the Garmon exceptions, but rather a direct
assault on the foundation of Garmon itself. In rejecting this chal-
lenge, the Court seemed to be attempting to both emphasize the ra-
tionale of Garmon and establish rules of sufficient clarity to permit
the lower courts to resolve future preemption problems without the
necessity of extensive further involvement by the Court itself. In the
process, however, as in Linn, the Court added substantial gloss to the
scope of the Garmon exceptions.

Lockridge had allegedly been discharged by his employer at the in-
sistence of his union when he fell one month behind in dues pay-
ments.12 1 Under the circumstances, the union's conduct was held by
the state court to be an implied breach of the union's constitution
and it therefore granted relief under a breach of contract theory,
although it recognized that the union's conduct also violated two pro-
visions of section 8(b) of the NLRA.122

In defense of its refusal to find this application of local law pre-
empted, the state court advanced two rationales of relevance beyond
the immediate facts of Lockridge itself. First, the state court had re-
lied on the fact that the union's conduct was not only an unfair labor
practice, but also a breach of contract under state law. In the view of
the state court, Garmon only required the preemption of state laws
specifically directed to labor relations; the doctrine did not extend to
a state's application of its general law of contracts. 123 Second, the
state court argued that the focus of the state court proceeding-the
interpretation of the contractual rights of Lockridge-would be dif-
ferent from the focus of an unfair labor practice proceeding before

118. Id. at 66.
119. 403 U.S. 274 (1971).
120. Id. at 277.
121. Id. at 278-79.
122. Id. at 279, 284. Under sections 8(b)(1)(A) and 8(b)(2), 29 U.S.C. §§ 158(b)(1)(A)

and 158(b)(2) (1982), a union violates the NLRA when it causes an employer to dis-
charge an employee for reasons other than non-membership in the union, where this is
required by the collective agreement and not prohibited by state law. Although the
failure of Lockridge to pay his dues on time deprived him of "good standing" status in
the union, it did not, under the union's rules, result in his loss of membership.
Lockridge, 403 U.S. at 279-80. The union's conduct in causing the discharge of
Lockridge was therefore held to be conduct prohibited by the Act. 403 U.S. at 284.

123. Lockridge, 403 U.S. at 284-85.
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the Board-the alleged discrimination by the union.124

Before its specific rejection of the justifications advanced by the
state court for its refusal to find state law preempted, the Court de-
voted a substantial part of its opinion to the facially appealing argu-
ment that the Court may have perceived to be both the real basis for
the state court's opinion and a probable cause of future resistance to
the arguably prohibited branch of Garmon: if conduct is prohibited
by federal law, why should not the states be free to themselves pro-
hibit, and provide remedies for, the same misconduct? The answer to
this, the Court said, was initially to be found in the intent of Con-
gress to establish not simply the substantive prohibitions set out in
the NLRA, but to ensure as well their uniform administration and
punishment.125 While the Court seemed to recognize that this ration-
ale might be less significant with respect to some prohibited practices
than others, the Court noted its own institutional incapacity to be a
case-by-case referee of the appropriate balance and the resulting ne-
cessity for "a rule capable of relatively easy application, so that lower
courts may largely police themselves in this regard."126 Finally, with
an absence of explanation perhaps predictable in light of its analyti-
cal weakness, the Court also indicated that it felt it would be incon-
sistent to treat conduct prohibited by the NLRA differently for
preemption purposes from conduct protected by the statute. 27 With
these general principles supporting the application of Garmon to con-
duct prohibited by the NLRA, the Court then had little difficulty dis-
posing of the arguments advanced by the state court in support of its
judgment for Lockridge.128

In Farmer v. United Brotherhood of Carpenters and Joiners of

124. Id. at 285.
125. Id. at 285-89.
126. Id. at 290. See also id. at 294-95.
127. Id. at 290.
128. The Court held irrelevant the fact that the state remedy was granted under a

law of general application, a breach of contract action, rather than a state law specifi-
cally directed to labor relations. "It is the conduct being regulated, not the formal de-
scription of governing legal standards, that is the proper focus of concern." Id. at 292.
See also id. at 297 n.7.

The Court also found either irrelevant or. inaccurate the "closely related" conten-
tion that the state proceeding would focus upon a different subject-the interpretation
of the union rules-rather than the focus of proceedings before the Board-the union's
discrimination. Farmer, 403 U.S. at 292. The Court found dispositive the fact that the
effect of the state court's judgment was to regulate the same union conduct, the pro-
curing of Lockridge's discharge, that the Board's proceeding would have regulated. Id.
at 292-93.



America, Local 25,129 the Court considered a factual context similar
in some respects to Lockridge. The court found the state tort action
for intentional infliction of emotional distress brought by the plain-
tiff against his union not preempted 130 despite the fact that the con-
duct of the union in allegedly discriminating against the plaintiff in
hiring hall referrals and other allegedly discriminatory conduct said
to constitute a campaign of personal abuse and harassment at least
arguably appeared to constitute a violation of section 8(b) by the
union. 131 The Court, however, was unwilling to require an "inflexi-
ble application" of Garmon if: (1) the state has a substantial interest
in regulating the conduct, and (2) the state's interest is not one that
threatens "undue" interference with the federal regulatory
scheme.132

Farmer was in large measure a wholesale retreat from the effort in
Lockridge to affirm the sweeping preemption doctrine established in
Garmon. Although the Farmer court again emphasized one of the
primary holdings of both Garmon and Lockridge to the effect that a
state action is not saved from preemption because it applies a law of
general applicability rather than one specifically directed to the regu-
lation of labor relations, 133 in other critical respects much of the ra-
tionale of Lockridge favoring preemption was swept away in what
seemed to be a new exception to Garmon: state claims will not be
preempted if they do not "threaten undue interference" with the fed-
eral scheme. 3 4 The considerations under this new exception seemed
to be: (1) whether the "focus" in the state proceeding will be differ-
ent from the focus in a proceeding before the Board,135 and
(2) whether the state will provide remedies different from those
available from the Board.136 If these criteria are satisfied, Farmer
would apparently make the preemption determination turn on

129. 430 U.S. 290 (1977).
130. In addition to the intentional infliction of emotional distress claim, the plain-

tiff had also sought in his complaint damages for breach of contract (based on alleged
violations of both the collective bargaining agreement and the plaintiff's membership
contract with the union) and discrimination in hiring hall referrals. Id. at 293. The
state court held that all of these claims were preempted and no appeal was taken on
these issues to the Supreme Court. Id. at 293 n.3.

131. Id. at 301-02.
132. See id. at 302.
133. See id. at 300.
134. Id. at 302.
135. Id. at 298-99. A virtually identical argument was considered and rejected in

Lockridge. See Lockridge, 403 U.S. at 284-85, 292-93. If "[i]t is the conduct being regu-
lated, not the formal description of governing legal standards, that is the proper focus
of concern," id. at 292, what difference could it make that state courts regulate conduct
in a proceeding with a different "focus" than that which would be found in a proceed-
ing before the Board to regulate the identical conduct?

136. Farmer, 430 U.S. at 298-99. Again, this concept also should be compared to the
Court's specific rejection of the identical argument when presented in Lockridge. See
Lockridge, 403 U.S. at 288-89 n.5.
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whether there is only "some risk"137 of, or "a potential" for,13S inter-

ference with the application of the NLRA, in which case the state
claim is not preempted, or whether, instead, there is a "realistic
threat"'139 of such interference, in which case the state claim is pre-
empted.140 This is clearly a retreat from the effort in Lockridge to
establish a usable rule for lower courts to resolve preemption
questions.

The revisionist view of Garmon suggested by Farmer arguably
reached its high water mark in Sears, Roebuck & Co. v. San Diego
District Council of Carpenters.141 The case involved trespassory pick-
eting by non-employees at a large suburban store.142 When the pick-
eters were directed to leave the store's property, they refused to do
so and the store then obtained a state court injunction against the
picketing. 43 Although the picketing was both arguably protected
and arguably prohibited by the NLRA,144 the state court of appeals
upheld the injunction on the rationale that the state's regulation of
the conduct at issue, trespassory picketing, fell within the "deeply
rooted in local feeling" and responsibility exception of Garmon.145

137. Farmer, 430 U.S. at 303.
138. Id. at 304.
139. Id. at 305.
140. The distinctions drawn by the Court predictably led it to a curious conclusion.

The plaintiff in Farmer was allowed to recover for the union's discrimination in hiring
hall referrals (a clear violation of sections 8(b)(1)(A) and 8(b)(2) of the Act, see id. at
303 n.11) only to the extent that the discrimination was "particularly abusive"; the dis-
crimination itself could not be the basis for recovery. Id. at 305. Thus, ordinary dis-
crimination or, differently expressed, an ordinary violation of section 8(b), could not be
the basis for a state law claim, but an "outrageous" violation of section 8(b) can be the
basis for a state law claim. Id. at 305. To those not having the benefit of the Court's
careful explanation of the basis for its holding in Farmer, it might be thought that it is
precisely the outrageous violations of section 8(b) that Congress would most have de-
sired to be within the exclusive jurisdiction of the Board to remedy.

141. 436 U.S. 180 (1978).
142. Id. at 182.
143. Id. at 182-83.
144. As the Court's opinion explains, the picketing resulted from the use, by Sears,

of nonunion carpenters. Id. at 182. The picketing might be viewed as a violation of sec-
tion 8(b)(4)(D) if its purpose was to coerce Sears into assigning the carpentry work to
carpenters dispatched by the union hiring hall rather than Sears' own employees. See
id. at 185-86. It might also constitute a violation of section 8(b)(7)(C) if its purpose was
to coerce Sears into signing a prehire or members-only agreement with the union. Id.
at 186. Conversely, if the sole object of the picketing was to secure compliance by
Sears with area standards, it would be protected conduct under section 7. Id. at 186-87.
Thus, both the state supreme court and the United States Supreme Court operated
from the premise that the picketing was both arguably prohibited and arguably pro-
tected by the NLRA. Id. at 184, 187.

145. Id. at 183.



The state supreme court reversed, holding that the trespassory na-
ture of the picketing could not, of itself, deprive it of protection, but
was instead just a factor for the Board to consider in determining
whether the picketing was in fact protected.146

In reversing the state supreme court, the United States Supreme
Court began as it left off in Farmer with reference to the new and
vaguely defined exception to Garmon preemption first articulated in
Farmer: preemption is not required where "the State has a substan-
tial interest in regulation of the conduct at issue and the State's in-
terest is one that does not threaten undue interference with the
federal regulatory scheme."147 It then proceeded to substantially di-
lute the two remaining aspects of Lockridge favoring preemption that
Farmer had not already abandoned: the equal preemptive implica-
tions of conduct arguably protected and arguably prohibited 148 and

the lack of a significant distinction for preemption purposes between
state laws of general applicability and those specifically directed to
the regulation of industrial relations.'4 9 However, by far the most

sweeping new policy in Sears for determining the preemption of state

146. Id. at 184.
147. Id. at 188 (quoting Farmer, 430 U.S. at 302).
148. The Lockridge Court concluded that "treating differently judicial power to

deal with conduct protected by the Act from that prohibited by it would ... be unsat-
isfactory." Lockridge, 403 U.S. at 290. The Sears Court concluded that "[w]hile the
considerations underlying ... [the arguably protected and arguably prohibited
branches of Garmon] overlap, they differ in significant respects and therefore it is use-
ful to review them seperately." Sears, 436 U.S. at 190. As set out in the text, the Court
in Sears then constructed what amounts to an analytically distinct set of preemption
criteria for state efforts to regulate arguably prohibited and arguably protected
conduct.

149. The Lockridge Court had summarily rejected the argument that a distinction
should exist for preemption purposes between laws of general applicability and those
specifically directed to industrial relations.

Pre-emption, as shown above, is designed to shield the system from conflicting
regulation of conduct. It is the conduct being regulated, not the formal de-
scription of governing legal standards, that is the proper focus of concern. In-
deed, the notion that a relevant distinction exists for such purposes between
particularized and generalized labor law was explicitly rejected in Garmon
itself.

Lockridge, 403 U.S. at 292. As indicated by the quote, the Garmon Court had reached
the same conclusion. See Garmon, 359 U.S. at 244.

In Sears, however, the absence of a distinction between state labor laws and state
laws of general applicability was overturned. Although the preemption rationale was
seen to have "its greatest force" when applied to state labor laws, it "may also apply to
certain laws of general applicability which are occassionally invoked in connection
with a labor dispute." Sears, 436 U.S. at 193 (footnote omitted). While the general ap-
plicability of a state law is not "sufficient" to exempt it from preemption, id. at 193
n.22 (emphasis in original) (quoting Farmer, 430 U.S. at 300), the Court in Sears was
clearly willing to consider it a relevant factor.

While the distinction between a law of general applicability and a law ex-
pressly governing labor relations is, as we have noted, not dispositive for pre-
emption purposes, it is of course apparent that the latter is more likely to in-
volve the accomodation which Congress reserved to the Board. It is also evi-
dent that enforcement of a law of general applicability is less likely to
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laws regulating arguably prohibited conduct was the Court's formula-
tion of how it should be determined whether the Farmer significant
state interest-little risk of interference exception should be applied.
Under Sears, the "critical inquiry" in this context is "whether the
controversy presented to the state court is identical to . . . or differ-
ent from . . . that which could have been, but was not, presented to
the Labor Board."150

In Sears, the Court viewed the issue that would have been consid-
ered by the Board to have been the purpose of the picketing, and the
issue considered by the state court to involve only its location. Thus,
the rationale supporting preemption of state regulation of arguably
prohibited conduct was seen by the Court as inapplicable and as such
insufficient to require preemption.'15

The "identical controversy" test established in Sears has been
widely discussed.152 Conversely, one of the most remarkable features
of Sears, and one with significant potential impact in applying the
preemption doctrine to wrongful discharge claims has, in comparison,
gone almost unnoticed. In beginning its discussion of the arguably
protected branch of Garmon, the Court in Sears remarked in passing
that "[a]part from notions of 'primary jurisdiction,' there would be no
objection to state courts' and the NLRB's exercising concurrent juris-
diction over conduct prohibited by the federal Act. But there is a
constitutional objection to state-court interference with conduct actu-
ally protected by the Act."'153 The implication that the supremacy
clause 15 4 does not govern the arguably prohibited branch of Garmon
is little short of incomprehensible. As recognized in Lockridge, Gar-
mon established "constitutional principles of preemption. 155 The
Court itself noted in Sears that the doctrine of primary jurisdiction,
as that term is normally employed, is simply a guide to courts in de-
termining when it should stay judicial proceedings so that an admin-
istrative agency can consider the question presented by the suit.1 56

generate rules or remedies which conflict with federal labor policy than the
invocation of a special remedy under a state labor relations law.

Id. at 197-98 n.27. See also id. at 194-95 n.24 (explaining that Lockridge had held only
that state regulation of arguably prohibited conduct cannot avoid preemption "simply
because it is pursuant to a law of general application").

150. Id. at 197.
151. Id. at 198.
152. See, e.g., Brody, supra note 67, at 211 n.61.
153. Sears, 436 U.S. at 199 (footnotes omitted).
154. U.S. CONST. art. VI, cl. 2.
155. Lockridge, 403 U.S. at 285-86 (emphasis added).
156. Sears, 436 U.S. at 199 n.29 (quotation omitted).



Nothing in this doctrine could possibly give the Supreme Court the
authority to overturn state court decisions. It is the supremacy
clause, and only the supremacy clause, that provides that authority in
the context of Garmon preemption.157

Nor does the Court in Sears simply assume a supervisory authority
over state courts that the Court does not possess. At its core, this
concept rejects, in the context of the arguably prohibited branch of
Garmon, the entire foundation of this part of the Garmon doctrine as
analyzed in Lockridge. States are not precluded from prohibiting
conduct that the NLRA prohibits simply to be tactful to the National
Labor Relations Board. As the Court in Lockridge took pains to em-
phasize,1Ss there are substantive limits to the prohibitions of the
NLRA. If, for example, the statute would not allow the Board to re-
quire that a union pay damages for picketing in violation of section
8(b)(4),159 Lockridge recognized that this is, itself, a form of "protec-
tion" for such conduct.160 Absent the availability of one of the Gar-
mon exceptions, which are predicated at least ostensibly on
congressional intent and thus properly are a part of a supremacy
clause analysis, Lockridge and Garmon deny to the states by opera-
tion of that clause any power to deprive those covered by the statute
of this "protection." To read Garmon, as did the Court in Sears, as
authority for the Court's possession of general supervisory authority
to permit the state courts to regulate conduct with respect to which
Congress has already established the limits of regulation, either spe-
cifically in the statute or by its delegation of authority to the Board,
is the equivalent of establishing not an exception to Garmon but to
the supremacy clause itself.

After Sears, decided in 1978, it would have been reasonable to con-
clude that the Garmon/Lockridge formulation of the preemption test
for arguably prohibited conduct had been effectively replaced. 161 So
long as the state could articulate a "significant state interest in pro-
tecting the citizen from the challenged conduct" and the controversy

157. In contrast to its general supervisory authority over lower federal courts, the
Supreme Court possesses no similar authority to oversee the conduct and decisions of
state courts. See, e.g., Harris v. Rivera, 454 U.S. 339, 344 (1981).

158. See Lockridge, 403 U.S. at 285-91. See also Wisconsin Dep't of Indus., Labor
and Human Relations v. Gould Inc., 106 S. Ct. 1057, 1059-63 (1986).

159. See C. MORRIS, supra note 64, at 1690.
160. Lockridge, 403 U.S. at 287 ("The technique of administration and the range

and nature of those remedies that are and are not available is a fundamental part and
parcel of the operative legal system established by the National Labor Relations
Act.").

161. Sears had almost as great an impact on the arguably protected branch of Gar-
mon. See, e.g., Brody, supra note 67, at 220-23. This is not discussed here since, as pre-
viously indicated, a state "public policy" remedy for wrongful discharge must be
analyzed as an effort to regulate arguably prohibited conduct: the employer's arguable
violation of section 8(a)(1). See supra note 80 and accompanying text.


