











Griffin applied for a special use permit to convert the apartment
complex to a condominium complex. Because the complex did not
conform to the parking requirements nor substantially conform to
the advisory standards, Oxnard denied Griffin’s application. Griffin
then petitioned for a writ of mandate to compel the City to allow the
conversion. The trial court determined that Oxnard had authority to
regulate condominium conversions. It also held that the regulations
neither deprived Griffin of its constitutional rights nor conflicted
with the Subdivision Map Act.

ITII. THE MAJORITY OPINION
A. The California Subdivision Map Act

The court quickly dismissed Griffin’s claim that the Subdivision
Map Act preempted the Oxnard condominium conversion ordinance.
Because the state constitution gives all cities and counties the power
to make and enforce ordinances and regulations that do not conflict
with general laws,4 a city may adopt an ordinance which involves
matters covered in the Map Act. The adopted ordinance, however,
may not conflict with any of the provisions of the Map Act.5

The Map Act limits the power of local governments to disapprove
final or tentative maps of a condominium or community apartment
project on the basis of design or location of the buildings.¢ However,
this limitation is only effective in the absence of an ordinance to the
contrary.” The court concluded that although the Oxnard ordinance
deals with condominiums (which are mentioned in the Map Act), the
ordinance does not conflict with any provision of the Map Act.

contain adequate space for a washer, dryer, and water heater; (4) parking

shall be provided at a ratio of two spaces in a garage per dwelling unit, such

parking to be located no further than 50 feet from the unit served; (5) visitor
parking shall be required at a ratio of one space per dwelling unit, such park-

ing to be located no further than 100 feet from any unit; (6) major entrances

to residences shall be separated from entrances of adjacent units; and (7) a

private storage area shall be provided each residence.
Id.

4. Griffin, 39 Cal. 3d at 261, 703 P.2d at 341, 217 Cal. Rptr. at 3 (citing CaL.
CONST. art. XI, § 7).

5. Griffin, 39 Cal. 3d at 261, 703 P.2d at 341, 217 Cal. Rptr. at 3 (citing Friends of
Lake Arrowhead v. Board of Supervisors, 38 Cal. App. 3d 497, 505, 113 Cal. Rptr. 539,
543-44 (1974)). The court stated, “The power to adopt supplemental ordinances or reg-
ulations in connection with matters covered by the act, though not expressly granted,
may also be implied provided they bear a reasonable relation to the purposes and re-
quirements of the act and are not inconsistent with it.” Friends of Lake Arrowhead, 38
Cal. App. 3d at 505, 113 Cal. Rptr. at 543-44 (citations omitted).

6. CAL. GOV'T CODE § 66427 (West 1983). See Griffin, 39 Cal. 3d at 262, 703 P.2d
at 341, 217 Cal. Rptr. at 3.

7. CAL. Gov'T CODE § 66427 (West 1983). The code states, “Nothing herein shall
be deemed to limit the power of the legislative body to regulate the design or location
of buildings in such a project by or pursuant to local ordinances.” Id.
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Therefore, the Oxnard ordinance regulating condominium conver-
sions was not preempted by state law.8

B. The Authority of Oxnard to Regulate Condominium
Conversions

Griffin’s main contention was that a conversion is simply a change
in the form of ownership, not a change in use. Thus, because its
changes to the apartment complex involved no change in use, the
city’s requirement of a special use permit amounted to a violation of
due process of law.?

The court began its analysis of whether regulation of condominium
conversions is consistent with the requirements of due process by
pointing out that “[s]o far as the requirement of due process is con-
cerned, and in the absence of other constitutional restriction, a state
is free to adopt whatever economic policy may reasonably be deemed
to promote public welfare, and to enforce that policy by legislation
adapted to its purpose.”10 The court elaborated that unless a city reg-
ulation infringes upon a fundamental constitutional right or relies
upon a suspect classification, the regulation is generally upheld as
consistent with the requirements of due process.l! Consequently,
California courts have consistently held that condominium conver-
sion regulations are a legitimate exercise of police power.12 The
court stressed that Griffin’s claim was not based on any violation of a
fundamental right such as privacy or freedom of expression, but
rather on the infringement upon its property rights.13

A law review commentator has noted that most condominium con-
version regulations would be considered a valid application of the

8. Griffin, 39 Cal. 3d at 262, 703 P.2d at 341, 217 Cal. Rptr. at 3. See also Santa
Monica Pines, Ltd. v. Rent Control Bd., 35 Cal. 3d 858, 679 P.2d 27, 201 Cal. Rptr. 593
(1984) (held that the Subdivision Map Act did not preempt the city’s attempt to regu-
late condominium conversions in connection with its rent control laws).

9. Griffin, 39 Cal. 3d at 262-63, 703 P.2d at 342, 217 Cal. Rptr. at 4.

10. Id. at 263, 703 P.2d at 342, 217 Cal. Rptr. at 4 (quoting Birkenfeld v. City of
Berkeley, 17 Cal. 3d 129, 155, 550 P.2d 1001, 1020, 130 Cal. Rptr. 465, 484 (1976)). See
Nebbia v. New York, 291 U.S. 502, 537 (1934).

11. Griffin, 39 Cal. 3d at 263, 703 P.2d at 342, 217 Cal. Rptr. at 4.

12. See Santa Monica Pines, Ltd. v. Rent Control Bd., 35 Cal. 3d 858, 679 P.2d 27,
201 Cal. Rptr. 593 (1984) (condominium conversion regulations upheld as part of the
city’s rent control laws); Kalaydjian v. City of Los Angeles, 149 Cal. App. 3d 690, 197
Cal. Rptr. 149 (1983) (an ordinance requiring landlords who convert apartments to con-
dominiums to pay relocation costs to displaced tenants upheld); Soderling v. City of
Santa Monica, 142 Cal. App. 3d. 501, 191 Cal. Rptr. 140 (1983) (the imposition of special
requirements for condominium conversions upheld as a valid exercise of police power).

13. Griffin, 39 Cal. 3d at 264, 703 P.2d at 343, 217 Cal. Rptr. at 5.
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city’s police power under a “rational basis” test.14 That test requires
the exercise of the police power to be reasonably necessary to accom-
plish a legitimate governmental purpose.15 Generally, those purposes
involve the public health, safety, morals or general welfare of the
people of the community.16 The Griffin court used that test to re-
view the legitimacy of the Oxnard regulation and found the ordi-
nance a valid exercise of the police power to restrict property
rights.17

The policies which the court expressed in upholding the Oxnard
regulations emphasized the necessary and legitimate governmental
purposes behind the ordinance. First, Oxnard had an interest in
maintaining a healthy supply of rental housing for residents who can-
not afford to purchase property.18 Second, the ordinance had the rea-
sonable goal of assuring high construction standards and adequate
facilities in develolping residential areas.19

The court based its findings on a memorandum from the Oxnard
planning director to the city attorney. The planning director claimed
that auto ownership statistics showed that the average owner has
more than one car and that burglaries can be directly related to open,
as opposed to enclosed, parking structures. These statistics supported
the parking requirements in the ordinance. Furthermore, because
condominiums provide low and moderate income families with
owner-occupied housing, the planning director argued that a two bed-
room requirement was necessary.20

To counter Griffin's argument that condominiums are merely a
change in ownership, the court pointed out that the legitimate con-
cerns which prompt a city to regulate condominium conversions
could not be overlooked.21 The argument that the conversion was
not a change in use “simply ignore[d] the legitimate concerns which
may prompt a city to regulate condominium conversions.”22 The
court stated that the police power, in addition to promoting public
peace, safety, health and welfare, is an elastic concept that may be

14. Note, supra note 2, at 239.

15. Miller v. Board of Public Works, 195 Cal. 477, 484, 234 P. 381, 383 (1925).

16. Id.

17. Griffin, 39 Cal. 3d at 266, 703 P.2d at 344, 217 Cal. Rptr. at 6.

18. Id. at 265, 703 P.2d at 343, 217 Cal. Rptr. at 5. See also Santa Monica Pines, 35
Cal. 3d at 869, 679 P.2d at 34, 201 Cal. Rptr. at 600 (an ordinance restricting the re-
moval of apartments from the rental housing market through condominium conver-
sion upheld as a valid exercise of police power).

19. Griffin, 39 Cal. 3d at 265, 703 P.2d at 343, 217 Cal. Rptr. at 5.

20. Id. The court pointed out in its own footnote that there is no meaningful dis-
tinction between Griffin’s inability to convert its apartment complex and the mobility
of any other landowner who is using his building for one purpose to upgrade or modify
his building to some other use. Id. at 265 n.7, 703 P.2d at 344 n.7, 217 Cal. Rptr. at 6 n.7.

21. Id. at 265, 703 P.2d at 344, 217 Cal. Rptr. at 6.

22. Id.
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expanded to meet the changing conditions of modern life.22 The
court held that a city’s desire to grow at an orderly pace and manner
comes within the concept of public welfare.2¢ It was convinced that a
city’s interest in maintaining an adequate supply of rental housing
and in controlling its growth rate at an orderly pace are legitimate
governmental purposes. Therefore, it concluded that the ordinance
was a valid exercise of Oxnard’s police power.

C. Confiscatory Taking

Griffin contended that the ordinance prevented it from using its
land as it wished and, therefore, mandated a confiscatory “taking.”
The court dismissed this contention, stating that “[a] land use mea-
sure may be unconstitutional and subject to invalidation ‘only when
its effect is to deprive the landowner of substantially all reasonable
use of his property.’ 25 Because Griffin could continue to rent its
apartments, it was not deprived of all reasonable use of its
property.26

The court suggested that a taking might be found under a diminu-
tion in value theory.2? However, it quickly closed that avenue by
stating most land use regulations ‘“have the inevitable effect of reduc-
ing the value of regulated properties.”28 The mere fact that property
values are reduced by an ordinance does not render the ordinance

23. Id. at 266, 703 P.2d at 344, 217 Cal. Rptr. at 6 (citing Birkenfeld, 17 Cal. 3d at
160, 550 P.2d at 1023, 130 Cal. Rptr. at 487).

24. Griffin, 39 Cal. 3d at 266, 703 P. 2d at 344, 217 Cal. Rptr. at 6. See Dateline
Builders, Inc. v. City of Santa Rosa, 146 Cal. App. 3d 520, 528, 194 Cal. Rptr. 258, 264
(1983) (a city’s refusal to allow a builder to connect its housing development beyond
city limits to the existing sewer system upheld).

25. Griffin, 39 Cal. 3d at 266, 703 P.2d at 344, 217 Cal. Rptr. at 6-7 (quoting Agins
v. City of Tiburon, 24 Cal. 3d 266, 598 P.2d 25, 157 Cal. Rptr. 372 (1979), affd, 447 U.S.
255 (1980)). The court held that zoning ordinances permitting owners of valuable un-
improved land to devote their land only to one-family dwellings, accessory buildings,
and open space uses did not effect a “taking” without just compensation in violation of
the fifth and fourteenth amendments. Id. See also Comment, Fifth Amendment Tak-
ings and Condominium Conversion Regulations that Restrict Owner Occupancy
Rights, 62 B.U.L. REv. 467 (1982).

26. Griffin, 39 Cal. 3d. at 267, 703 P.2d at 344-45, 217 Cal. Rptr. at 6-7. See Penn.
Central Transp. Co. v. New York City, 438 U.S. 104 (1978). The Supreme Court held
that because the owners of Grand Central Station could continue to use their property
as a train station, the New York law which prohibited the building of an office com-
plex over the station did not effect a “taking.” 438 U.S. at 137-38.

27. Griffin, 39 Cal. 3d at 267, 703 P.2d at 345, 217 Cal. Rptr. at 7.

28. Id. (quoting Fisher v. City of Berkeley, 37 Cal. 3d 644, 686, 693 P.2d 261, 264,
209 Cal. Rptr. 682, 715 (1984)).
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unconstitutional.2® Even significant diminution in value has consist-
ently been held to be insufficient to establish a confiscatory taking.30
Therefore, because Griffin was left with the right to continue renting
its apartments and the diminution in value of Griffin’s property due
to the condominium conversion restriction was not substantial, the
court held that the ordinance did not result in a “taking” of property.

IV. THE DISSENT

Justice Mosk’s dissent charged the Oxnard ordinance with turning
the American dream of home ownership into a nightmare.31 He
claimed that the ordinance would have a harmful effect on “those
frugal families who prefer at the end of the year to have an enhanced
equity in a piece of property instead of 12 rent receipts.”’s2

Justice Mosk contended that the City of Oxnard did not establish
the rational basis necessary to uphold the ordinance. The city relied
solely on the experience and opinions of the Planning Director, not
on statistics. Justice Mosk stated that an ordinance may impose new
requirements on property when it is converted from an apartment
complex to a condominium complex “only if conversion has adverse
effects that justify the imposition of such requirements under the po-
lice power.”33 He saw no way in which a change in the form of own-
ership could affect the health, safety, or welfare of the city.3¢ Mosk
used the following example to stress his point: “[T]oday the John
Doe family occupies the corner apartment on the second floor as a
renter; tomorrow the John Doe family occupies the corner apartment
on the second floor as an owner.””35

In addressing the due process issue, Justice Mosk argued that the
city’s power to establish zoning ordinances and interfere with a prop-
erty owner’s rights, restricting the character of the land use, is lim-
ited.36 He pointed out that the chief limitations on the exercise of

29. Griffin, 39 Cal. 3d at 267, 703 P.2d at 345, 217 Cal. Rptr. at 7.

30. Id. See Euclid v. Ambler Realty Co., 272 U.S. 365 (1976) (a 75 percent reduc-
tion in value because of a zoning law insufficient to establish a taking); Hadacheck v.
Sebastian, 239 U.S. 394 (1915) (a 90 percent reduction considered insufficient).

31. Criffin, 39 Cal. 3d at 268, 703 P.2d. at 345, 217 Cal. Rptr. at 7 (Mosk, J.,
dissenting).

32, Id.

33. Id. at 268, 703 P.2d at 346, 217 Cal. Rptr. at 8. See Note, supra note 2, at 238-55.
Although Mosk refers to this law review article in support of his statement, the article
conceded that “courts generally require only that the act have some rational tendency
to promote the public health, safety or welfare even if that tendency is quite specula-
tive and tenuous . . . . In light of this judicial posture, very few condominium conver-
sions will be invalidated . . . .” Note, supra note 2, at 239-40.

34. Griffin, 39 Cal. 3d at 268, 703 P.2d at 346, 217 Cal. Rptr. at 8 (Mosk, J.,
dissenting).

35. Id. at 269, 703 P.2d. at 346, 217 Cal. Rptr. at 8.

36. Id. at 270, 703 P. 2d at 347, 217 Cal. Rptr. at 9. See Nectow v. Cambridge, 277
U.S. 183, 188 (1928).
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the police power are the due process and equal protection clauses of
the federal and state constitutions.3? To clarify this, he stated,
“Where the exercise of that power results in consequences which are
oppressive and unreasonable, courts do not hesitate to protect the
rights of the property owner against the unlawful interference with
his property.”’38 Stated another way, if an ordinance is arbitrary, un-
reasonable and is not substantially related to a legitimate
governmental objective, it is invalid.3®

Justice Mosk argued that although fundamental rights are some-
times considered more important than property rights in zoning
cases, the protection of property rights is also a legitimate constitu-
tional right.4#0 He emphasized the fact that courts have held that
where constitutional rights are at issue, a zoning authority “ ‘must be
prepared to articulate, and support, a reasoned and significant basis
for its decision. This burden is by no means insurmountable, but
neither should it be viewed de minimus.’ ”41 Mosk contended that
the bare conclusions of a city engineer formed an insubstantial basis
to authorize the deprivation of Griffin's constitutionally protected
property rights.42

Finally, Mosk concluded that a conversion is a mere change of
ownership, not a change in occupancy or use.42 The word “use” does
not pertain to the ownership of a building, but to the physical use of
the building.4¢ Whether Griffin’s building remained an apartment
building or was converted to a condominium, the property would con-
tinue to be used as dwelling units. The special use permit was an un-
reasonable requirement and the trial court’s decision should have

37. Griffin, 39 Cal. 3d at 270, 703 P.2d at 347, 217 Cal. Rptr. at 9 (Mosk, J., dissent-
ing). Article I, section 7 of the California Constitution states, “A person may not be
deprived of life, liberty, or property without due process of law or denied equal protec-
tion of the laws.” CAL. CONST. art. I, § 7.

38. Griffin, 39 Cal. 3d at 270, 703 P.2d at 347, 217 Cal. Rptr. at 9 (Mosk, J., dissent-
ing) (quoting Skalko v. City of Sunnyvale, 14 Cal. 2d 213, 215-216, 93 P.2d 93, 95-96
(1939)).

39. Id. at 272, 703 P.2d 348, 217 Cal. Rptr. at 10.
40. Id. See also id. at 273-74, 703 P.2d at 349, 217 Cal. Rptr. at 11.

41. Id. at 274, 703 P.2d at 349-50, 217 Cal. Rptr. at 11-12 (quoting Schad v. Mt.
Ephraim, 452 U.S. 61, 77 (1981)). Although Schad was concerned with the right of free
speech rather than property rights, Mosk believed that the principles of the case were
applicable to the Griffin case. Griffin, 39 Cal. 3d at 273, 703 P.2d at 349, 217 Cal. Rptr.
at 11 (Mosk, J., dissenting).

42. Id. at 274-75, 703 P.2d at 350, 217 Cal. Rptr. at 12.
43. Id. at 278, 703 P.2d at 352, 217 Cal. Rptr. at 14.
44. Id. at 278-79, 703 P.2d. at 353, 217 Cal. Rptr. at 15.
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been reversed.45

V. CONCLUSION

Griffin signals the court’s willingness to expand a municipality’s
powers. A city may, to further the public health, safety and welfare,
institute reasonable restrictions on conversions so long as there are
no constitutional violations.

JOHN THOMAS MCDOWELL

B. The summary nature of unlawful detainer actions
must give way to “good cause” requirements for
Sranchise termination which are established for the
protection of a franchise: E.S. Bills, Inc. v. Daniel
Tzucanow.

E.S. Bills, Inc. v. Daniel Tzucanow, 38 Cal. 3d 824, 700 P.2d 1280,
215 Cal. Rptr. 278 (1985), involved an unlawful detainer action
brought by a franchisor to recover possession of a gasoline station
leased to the franchisee. Under California Code of Civil Procedure
section 1174(a), CAL. C1v. PROC. CODE § 1174(a) (West 1982), a petro-
leum distributor may not recover possession from a gasoline dealer in
an unlawful detainer action without establishing good cause for ter-
mination or nonrenewal. See also CAL. Bus. & PROF. CODE § 2099.1
(West Supp. 1985).

Prior to termination of the franchise, a dispute arose between the
parties as to the “applicable Dealer Purchase Price” for gasoline
under the franchise agreement. The franchisee filed suit for breach
of contract claiming that the franchisor’s price was not fixed in good
faith in accordance with reasonable commercial standards. He
- claimed the franchisor’s prices were too high for achieving a profit.
When the franchisor refused to sell gasoline at the price demanded,
the franchisee purchased gasoline from another supplier. The
franchisor informed the franchisee that the agreement was to be ter-
minated, but when the franchisee continued to operate the gasoline
station the franchisor filed the action for unlawful detainer.

The issue at trial was whether the franchisee’s refusal to pay the
“applicable Dealer Purchase Price” had given franchisor “good
cause” to terminate the franchise agreement. The franchisee offered
evidence of retail prices at stations operated directly by the
franchisor (claiming the retail prices were lower than the dealer
price charged to him) and the Lundberg report on refiner’s prices;
the trial court refused to admit any of that evidence. It limited evi-

45. Id. at 279, 703 P.2d at 353, 217 Cal. Rptr. at 15.

554



[Vol. 13: 427, 1986] California Supreme Court Survey
PEPPERDINE LAW REVIEW

dence to the dealings between the parties and the prices the
franchisor charged in other lessee dealerships. The trial court’s deci-
sion was based on the concern for preserving the summary nature of
unlawful detainer actions to ensure timely restoration of possession.

The supreme court stated that the “good cause” requirement is not
just a defense to be balanced against preserving the summary nature
of unlawful detainer actions. Rather, it is a prerequisite to such a
judgment. Section 1174(a) was amended to assure the gasoline dealer
a trial on the merits concerning his rights under the franchise before
the franchisor may retake possession. See CAL. Civ. Proc. CODE
§ 1174(a) (West 1982). The court’s interest in the summary nature of
an unlawful detainer action must give way to this policy.

The franchisee’s proffered evidence was relevant to whether the
franchisor’s fixed prices were in accordance with the reasonable stan-
dard. If these prices are found to be unreasonable then the fran-
chisee’s failure to purchase did not give the franchisor the “good
cause” required to terminate the agreement. Consequently, it was .
prejudicial error for the trial court to exclude the proffered evidence.

JESSICA A. LEMOINE

C. In a nonjudicial foreclosure a trustee has no common
law duty to make reasonable efforts to provide a trustor
actual notice; Civil Code section 2924(6) alone defines a
trustee’s duties to give notice: 1E. Associates v. Safeco
Title Insurance Co.

In LE. Associates v. Safeco Title Insurance Co., 39 Cal. 3d 281, 702
P.2d 596, 216 Cal. Rptr. 438 (1985), the trustor partnership received
no notice of default before its property was sold through nonjudicial
foreclosure. Although the deed of trust and the grant deed listed ad-
dresses for the trustor, notices sent to these places were returned
“address unknown.” The trustee also searched the telephone book
for the trustor’s address and posted a notice of sale on the property.
Even though each partner had signed the deed of trust, the trustee
never attempted to find any partner’s address. The trustor sued for
damages, but the trial court granted summary judgment for the
trustee.

The supreme court affirmed, holding that the trustee had satisfied
the notice requirements of California Civil Code section 2924b. CAL.
Civ. CoDE § 2924b (West Supp. 1985). Section 2924b requires a
trustee to mail notices to the trustor’s last known address. The
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trustee will have actual knowledge if he has received express infor-
mation about the address. Id. The signatures on the deed of trust did
not supply the actual knowledge of the partners’ addresses required
by the statute, though they may have been sufficient to give construc-
tive knowledge of the addresses.

The court also stated that common law imposes no duty upon a
trustee to make reasonable efforts to provide actual notice to a de-
faulting trustor. Rather, a trustee’s rights, duties, and liabilities ema-
nate solely from the nonjudicial foreclosure statutes. Id. §§ 2924 -
2924(i). By drafting comprehensive, detailed statutes the legislature
intended these statutes to wholly replace the common law in this
area. See 27 CAL. JUR. 3D Deeds of Trust § 211 (1976).

The court cited several policies against expanding a trustee’s statu-
tory duties. In drafting the nonjudicial foreclosure statute, the legis-
lature carefully balanced the interests of beneficiaries, trustors, and
trustees. Moreover, trustees need clearly defined responsibilities in
order to perform their duties officially and avoid litigation. Finally,
costs and time are spared if the trustor has the duty to notify the
trustee of an address change.

MARK S. BURTON

D. In prejudgment condemnation cases, an award of
interest at the legal rate violates constitutional just
compensation if this rate is lower than the prevailing
market rate: Redevelopment Agency of Burbank v.
Gilmore.

In Redevelopment Agency of Burbank v. Gilmore, 38 Cal. 3d 790,
700 P.2d 794, 214 Cal. Rptr. 904 (1985), the court held that in condem-
nation proceedings involving the prejudgment taking of property, an
award of “legal interest” at a rate lower than the prevailing market
rate is unconstitutional. Additionally, the calculation-of the preva-
lent market rate of interest is to be based on the rates that a reason-
ably prudent investor can obtain.

As permitted by “quick-take” provisions of California eminent do-
main law, the Redevelopment Agency (hereinafter the Agency) de-
posited “probable compensation” with the court for Gilmore’s
condemned property and took possession of the land prior to trial
and judgment. CaL. Civ. PRoc. CODE § 1255.010 (West 1982). At trial
it was determined that the value of the property was significantly
greater than the amount deposited by the Agency. The trial court
awarded Gilmore the difference between the court determined value
of the land and that deposited by the Agency; it also awarded interest
at the “legal rate” of seven percent from the date the Agency took
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possession. At that time the prevailing market rate was significantly
higher than the “legal rate.” Gilmore appealed, challenging the le-
gality of the statutory interest rate. See CAL. Civ. PROC. CODE
§ 1268.310 (West 1982). He claimed that the statute which set interest
rates was inconsistent with the just compensation clauses of the
United States and California Constitutions. See U.S. CONST. amend.
V, cl. 4; CAL. CONST art. I, § 19.

The court based its decision on the United States Supreme Court
decision of Seaboard Airline Railway v. United States, 261 U.S. 299,
304 (1923), which held that when property is taken for public use
“[t]he just compensation to which the owner is constitutionally enti-
tled is the full and perfect equivalent of the property taken . . .
[This] means substantially that the owner shall be put in as good po-
sition pecuniarily as he would have been if his property had not been
taken.” Redevelopment Agency, 38 Cal. 3d at 797, 700 P.2d at 799, 214
Cal. Rptr. at 909 (quoting Seaboard Airline Railway v. United States,
261 U.S. 299, 304 (1923) (emphasis added and citations omitted)).
When the application of the statutorily defined lower ceiling on in-
terest rates denies the condemnee the full equivalent of his prop-
erty’s value, it falls short of constitutionally required just
compensation.

The calculation of interest compatable with just compensation is
left to the discretion of the trial court. That determination, however,
should be based upon the rate which would have been earned by “a
reasonably prudent person investing funds so as to produce a reason-
able return while maintaining safety of principal . . . .” Washington
Metropolitan Area Transit Authority v. One Parcel of Land, 706 F.2d
1312, 1322 (4th Cir. 1983). The court should also consider the prevail-
ing rate on all money market obligations, governmental or private,
which prudent depositors and investors normally purchase for in-
come purposes and whose terms or maturities fall within the period
the condemnation payment was delayed. Applying these principles
to the case at bar, the court reversed the lower court but denied Gil-
more’s motion for costs and attorney’s fees. Gilmore had not shown
that the Agency’s condemnation offer was not reasonable. See CAL.
Crv. Proc. CODE § 1250.410 (West 1985).

DAyTON B. PARCELLS III
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XX. TAXATION

A taxpayer who makes a partial payment to a taxing
authority cannot sue for a refund until he has paid all
amounts claimed due for the reporting period: State
Board of Equalization v. Superior Court,

In State Board of Equalization v. Superior Court, 39 Cal. 3d 633,
703 P.2d 1131, 217 Cal. Rptr. 238 (1985), it was held that a taxpayer
who makes a partial payment to a taxing authority cannot bring an
action for a refund until he has paid all amounts claimed due for the
reporting period. This holding was based on the section of the Cali-
fornia Constitution which bars courts from issuing any “legal or equi-
table process . . . against this State or any officer thereof to prevent
or enjoin the collection of any tax.” CAL. CONST. art. XIII, § 32. Pub-
lic policy demands that revenue collection continue during litigation
so that essential public services are not interrupted. Moreover, res
judicata would force a taxing authority to raise all claims during the
litigation or to forego the right to ever collect taxes from the dis-
puted period.

O’Hara & Kendall Aviation, Inc. (hereinafter O’Hara) sold small
aircraft and held a seller’s permit as required by Revenue and Taxa-
tion Code section 6066. See CAL. REV. & TAX CODE § 6066 (West
1970). Customers are required either to pay a California sales tax or
to execute a written declaration that the conditions for exemption
are met. To be exempt, a customer must be a non-resident of Califor-
nia, and must not use the aireraft in California except to remove it
from the state. Id. § 6366. Section 6421 provides that a seller has no
sales tax liability if he in good faith accepts the customer’s written
declaration. Id. § 6421 (West Supp. 1985).

The Board of Equalization (hereinafter the Board) sent O’Hara a
notice of determination that it owed approximately $187,000 for sev-
eral quarterly reporting periods. It further stated that thirty-one
sales for which O’'Hara had claimed sales tax exemptions under sec-
tion 6366 were taxable. O’Hara filed a petition for redetermination
and insisted that each disputed sale was sufficiently documented to
be exempt under section 6366. O’Hara also sent the Board a $250
check as partial payment of the determination and requested in a let-
ter that the $250 be apportioned according to the amount of tax
claimed due on each sale. The Board accepted the check but did not
expressly agree to apportion the money. O’Hara later claimed that
the $250 was an overpayment, demanded a refund, and filed a com-
plaint in the superior court. The case finally reached the supreme
court.

The California Constitution, article XIII, section 32 allows one to
sue to recover on an allegedly excessive tax bill after paying the tax,
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and bars courts from issuing any “legal or equitable process .
against this State or any officer thereof to prevent or enjoin the col-
lection of any tax.” CAL. CONST. art. XIII, § 32. The court construed
these provisions to mean that section 32 makes postpayment refund
actions the only way to resolve tax disputes.

The public policy behind section 32 demands that “revenue collec-
tion . . . continue during litigation so that essential public services de-
pendent on the funds are not unnecessarily interrupted.” Pacific Gas
& Electric Co. v. State Board of Equalization, 27 Cal. 3d 277, 283, 611
P.2d 463, 467, 165 Cal. Rptr. 122, 126 (1980). Section 32 is construed
broadly to bar injunctions and any other prepayment judicial declara-
tions or findings that hinder prompt tax collection. Modern Barber
College v. California Employment Stability Commission, 31 Cal. 2d
720, 192 P.2d 916 (1948). Likewise, O’Hara was not allowed to sue be-
cause a court ruling exempting the disputed sales would in effect en-
join tax collection. See 56 CAL. JUR. 3D Sales and Use Taxes §§ 22-23
(Supp. 1985).

The court reasoned that, if O’'Hara could bring a prepayment judi-
cial action, the court would have to determine the tax due in order to
rule whether tax paid exceeded tax due. Thus, res judicata would
bar the Board from later litigating the validity of the unpaid tax.
Pope Estate Co. v. Johnson, 43 Cal. App. 2d 170, 110 P.2d 481 (1941),
was cited as holding that a refund claim opens all questions about a
given tax year, and that neither taxpayer nor the taxing authority
may split up these questions among separate suits. Since the Board
would have to litigate fully all questions concerning the unpaid taxes,
tax collection would be unconstitutionally delayed. However, the
court added that the Board could still accept partial payments.

JOHN EDWARD VAN VLEAR

XXI1. TORTS

A. Section 877 of the California Code of Civil Procedure
does apply to alter ego situations; an employee’s
settlement with a subsidiary does not release the parent
corporation from liability: Mesler v. Bragg Management
Co.

The plaintiff in Mesler v. Bragg Management Co., 39 Cal. 3d 290,
702 P.2d 601, 216 Cal. Rptr. 443 (1985), after having part of his arm
amputated by a dozer’s engine fan, sued several parties, including the
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dozer’s previous owner, Bragg Crane. Two years after the plaintiff
filed his complaint, discovery revealed that Bragg Crane was a
wholly owned subsidiary of Bragg Management. The plaintiff at-
tempted to amend his complaint in order to assert the liability of
Bragg Management as the alter ego of Bragg Crane.

The trial court denied the plaintiff’s request to amend and granted
a summary judgment for the defendant. The plaintiff appealed.
Bragg Management argued that the plaintiff’s appeal was moot since
he had previously settled the claim against Bragg Crane. The plain-
tiff responded that his action against the parent corporation was still
viable under California Code of Civil Procedure section 877. CAL.
C1v. Proc. CODE § 877 (West 1980). That section abrogates the com-
mon law rule that a settlement with one alleged tortfeasor releases
all other tortfeasors implicated in the same claim. The court deter-
mined that if section 877 applied to alter ego situations, then the
plaintiff’s suit would be allowed.

The court laid the ground work for its decision by defining the
scope of California’s alter ego theory. It stated that the alter ego the-
ory rested on the assumption that two corporate entities were really
one, and in order to “pierce the corporate veil,” there must be such a
unity of interest and ownership that the separate personalities of the
two corporations can no longer exist. The court questioned the fed-
eral district court’s analysis of the alter ego theory in Fuls v. Shas-
tina Properties, 448 F. Supp. 983 (N.D. Cal. 1978). There the district
court found that a release of one corporation required the dismissal
of both corporations. However, the supreme court held that the Fuls
decision misinterpreted California law; when a California court finds
that the subsidiary and parent corporations are really one, it does not
dissolve the corporation. Thus, the alter ego theory allows a finding
that the parent corporation is liable as a separate entity for the acts
of its subsidiary.

The court next examined the history of section 877 and discovered
legislative intent to expand the application of section 877 beyond
mere tortfeasors. It analogized a principal’s vicarious liability for the
torts of his agent with a parent corporation’s liability for the acts of
its subsidiary. To support its expansion of section 877, the court
stated that since the legislature had acquiesced in the application of
section 877 to agency law, the doctrine should also apply to the analo-
gous alter ego situations. It found acquiescence in the fact that the
legislature, when it enacted the section, had not overturned Ritter v.
Technicolor Corp., 27 Cal. App. 3d 869, 103 Cal. Rptr..686 (1972),
which applied section 877 to agency situations.

The court further supported the application of section 877 to alter
ego situations by examining the policies behind the provision. First, a
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plaintiff must receive full recovery to the extent that others are re-
sponsible for his injuries. Thus, the dismissal of an alter ego corpora-
tion, which is based on a settlement with its subsidiary, would
frustrate that purpose. Moreover, there is an increased danger of un-
fairness in settlement if a subsidiary is undercapitalized. Second, the
statute was designed to facilitate early and final settlement of claims.
Hence, by including both corporations in the settlement, multiple
tortfeasors may avoid indemnity problems. Third, since equity is re-
quired as between defendants, a settling subsidiary cannot be allowed
to shift a disproportionate burden of payments to any remaining de-
fendants by having its settlement fulfill the obligations of two corpo-
rations, itself and the parent corporation.

JOHN EDWARD VAN VLEAR

B. Recovery for emotional distress possible when mother is
Sforeseeably present to observe defendant’s act of
negligently failing to provide necessary medical care to
her son: Ochoa v. Superior Court.

I. INTRODUCTION

The Dillon v. Legg? requirements for recovery for negligent inflic-
tion of emotional distress were reinterpreted in Ochoa v. Superior
Court.2 A youth in a juvenile detention infirmary was negligently
denied treatment, despite his mother’s plea for a physician. The
mother watched her son’s condition degenerate while those in charge
of health care did very little to assist. On a motion for demurrer the
supreme court held that the mother’s presence while this was taking
place was sufficient to state a cause of action, even though the injury
was not inflicted in a sudden occurrence. Additionally, the parents
were allowed to pursue a claim for cruel and unusual punishment
under the survival statute.

Rudy Ochoa, the thirteen-year-old son of the plaintiffs, was in the
custody of the Santa Clara County Juvenile Hall when he became ill
with an apparent cold. Two days later Rudy was admitted to the ju-

1. Dillon v. Legg, 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968). See also
Annot., 29 A.L.R.3D 1337 (1970).

2. 39 Cal. 3d 159, 703 P.2d 1, 216 Cal. Rptr. 661 (1985). The opinion was written
by Justice Broussard with Justices Mosk, Kaus, Reynoso, and Girard concurring.
There was a separate concurring opinion by Justice Grodin and a concurring and dis-
senting opinion by Chief Justice Bird. Justice Girard was assigned by the Chairperson
of the Judicial Council.
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venile hall infirmary with a temperature of 105 degrees. His mother
came to visit him and saw that he was going into convulsions and
hallucinating.

Being very concerned, Mrs. Ochoa requested that her son be taken
to the family physician. This request was denied until the probation
officer could be contacted. Mrs. Ochoa applied cold compresses and
tried to reassure her son, but his condition worsened. He began
vomiting, coughing up blood and complained of intense pain in the
chest area. Mrs. Ochoa was eventually required to leave, but was as-
sured that her son would be cared for by a doctor. Rudy was eventu-
ally diagnosed as having bilateral pneumonia, and died that night
after his mother left. The complaint alleged that Rudy Ochoa’s needs
were completely ignored, and that his mother experienced extreme
mental distress during the entire period she was with him.

II. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
A. Recovery under Dillon v. Legg

The plaintiff’s first cause of action was for negligent infliction of
emotional distress.3 For the mother to recover as a bystander, she
must have shown that her presence at her son’s bedside was foresee-
able under the following guidelines established in Dillon: (1) The
nearness of the plaintiff to the scene of the accident, (2) whether the
shock resulted from the contemporaneous observance of the accident
and (3) the closeness of the relation between the plaintiff and
victim.4

There was no question about the plaintiff’s ability to meet the first
and third Dillon guidelines. However, prior interpretations of the
contemporaneous observance factor could be used to deny Mrs.
Ochoa recovery. In Jansen v. Children’s Hospital Medical Center,5
the court found that Dillon required observance of an injury being
inflicted in a sudden occurrence for the plaintiff to recover for

3. Plaintiffs also asserted a claim for intentional infliction of emotional distress.
The court distinguished the intentional and negligent torts as completely different. To
recover under the intentional count there must be outrageous conduct especially calcu-
lated to cause very serious mental distress. Id. at 165 n.5, 703 P.2d at 4 n.5, 216 Cal.
Rptr. at 664 n.5.

4, Id. at 166, 703 P.2d at 5, 216 Cal. Rptr. at 665 (citing Dillon v. Legg, 68 Cal. 2d
728, 740-41, 441 P.2d 912, 920, 69 Cal. Rptr. 72, 80 (1968)). For a discussion and compari-
son of the relationship necessary in order to be allowed recovery, see Leong v. Tuk-
saki, 55 Hawaii 398, 520 P.2d 758 (1974). See also Annot., 94 A.L.R.3D 486 (1979).

5. 31 Cal. App. 3d 22, 24, 106 Cal. Rptr. 883, 884-85 (1973). The plaintiff in Jansen
was denied recovery because her observance of her daughter’s deterioration due to
negligent misdiagnosis was not in keeping with Dillon’s contemporaneous observance
requirement. The event causing the injury was not a sudden occurrence and was not
subject to sensory perception. Jansen was implicitly approved in Justus v. Atchison, 19
Cal. 3d 564, 565 P.2d 122, 139 Cal. Rptr. 97 (1977).
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mental distress. Rudy Ochoa’s injury was not the result of a sudden
occurrence, but allegedly from lack of medical attention.

The court stated that any implication that Dillon requires a sudden
occurrence is unwarranted. Such a restriction arbitrarily limits re-
covery even when mental distress flowing from a natural event is
highly foreseeable. A degree of flexibility is required in applying the
Dillon guidelines.6 Recovery for emotional distress will be permitted
when the plaintiff observes the defendant’s action or inaction that
causes injury to the victim. The plaintiff need only have a contempo-
raneous awareness that the observed behavior is the cause of the in-
jury to meet the second Dillon guideline.? .

The court overruled the previous distinction between the voluntary
and involuntary presence of the plaintiff at the scene of the injury.
All that is necessary is that the plaintiff be at the scene of the injury
in the ordinary course of events.8 Mrs. Ochoa’s presence at her son’s
bedside was therefore sufficient to permit relief for negligent inflic-
tion of emotional distress.?

B. Recovery as a direct victim

In Molien v. Kaiser Foundation Hospitals,1° the plaintiff was a
married man whose wife was negligently misdiagnosed as having
syphillis. As this would foreseeably be the source of marital discord
and emotional anguish, the court allowed the husband to recover for
mental distress, even though he did not observe the tortious conduct.
The reasoning was that the negligent act was, by its very nature, di-

6. Ochoa, 39 Cal. 3d at 168, 703 P.2d at 7, 216 Cal. Rptr. at 667.

7. Id. at 170, 703 P.2d at 8, 216 Cal. Rptr. at 668. Compare Annot., 5 A.LL.R.4TH
833 (1981) (immediacy of observation of injury affecting right to recover for emotional
distress). '

8. Ochoa, 39 Cal. 3d at 171, 703 P.2d at 9, 216 Cal. Rptr. at 669. Justus was the
particular case being partially overruled. However, the Ochoa court did not remove
the possibility of a voluntary bystander assuming the risk of traumatic shock. Empha-
sis was put on the plaintiff’s presence being in the natural course of events.

9. Ochoa, 39 Cal. 3d at 171-72, 703 P.2d at 9, 216 Cal. Rptr. at 669. To give their
only answer to the criticism that anything less than a strict application of Dillon will
result in infinite liability, the court cited Dillon:

“[We] should be sorry to adopt a rule which would bar all such claims on

grounds of policy alone, and in order to prevent the possible success of un-

righteous or groundless actions. Such a course involves the denial of redress

in meritorious cases, and it necessarily implies a certain degree of distrust,

which [we] do not share, in the capacity of legal tribunals to get at the truth in

this class of claim.”
Id. (quoting Dillon, 68 Cal. 2d at 744, 441 P.2d at 923, 69 Cal. Rptr. at 84.)

10. 27 Cal. 3d 916, 616 P.2d 813, 167 Cal. Rptr. 831 (1980). See also Annot., 16
A.L.R.4TH 537 (1982) (necessity of physical injury to recover for loss of consortium).
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Daly City sent Martin and Kaiser a letter on July 2, that rejected this
claim and also advised Martin of his legal rights.

After considering the Labor Code, CAL. LAB. CODE § 5405 (West
1971) and Reynolds v. Workmen’s Compensation Appeals Board, 12
Cal. 3d 726, 527 P.2d 631, 117 Cal. Rptr. 79 (1974), the supreme court
determined that the appropriate remedy for an employer’s breach of
duty in this area was to toll the statute of limitations until proper no-
tice was given. The rationale for the decision was to avoid unfair
prejudice to the employee who has no knowledge of his rights.
Therefore, notice is not necessary when the employee already has
such knowledge.

In this case, the party actually bringing the claim may have been
aware of the employee’s workers’ compensation rights. However, the
rights of Kaiser as a lien claimant were derived solely from those of
the employee. In bringing the lien claim, Kaiser stood in the shoes of
the injured employee. The court therefore held that the statute of
limitations was tolled at least until July 2, 1981, when the employee
received notice, making Kaiser’s claim of April 15, 1982 timely. For
more information, see Mastoris, The Statutes of Limitation in Work-
ers’ Compensation Proceedings, 15 CAL. W.L. REV. 32 (1979), and 2 B.
WITKIN, SUMMARY OF CALIFORNIA LAw §§ 233-246 (8th ed. 1973 &
Supp. 1984).

JAMES B. BRISTOL
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