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PREFACE
In March 2020, I applied for the National Association of Administrative
Law Judiciary (NAALJ) fellowship. I was encouraged by my former supervisor,
Laura Bradley, now a Senior Administrative Law Judge with the Washington
State Office of Administrative Hearings (OAH), and by my current supervisor,
Brian Watkins, Assistant Chief Industrial Appeals Judge with the Washington
State Board of Industrial Insurance Appeals (Board). At that time, I was still
conducting in-person hearings at the Board; however, a small number of my
colleagues were beginning to conduct proceedings remotely.
The fellowship application required an outline and a topic. I chose the
“create-your-own- topic” option. In light of the frequent, disturbing COVID-19
headlines, I proposed to write about the virus and its effect on due process and
administrative hearings. I was not alone. Many people from a number of
different fields were researching and writing about the pandemic. Creativity
flourished; there were parodies, songs, stories, memes and more emerging out of
these complicated times. COVID-19-related writing has run the gamut of science,
health, law, politics and religion. 2 Artists and writers have discussed conspiracy
theories, psychological effects, economic disparity, racial discrimination, and
educational impacts, to name a few. 3 This article is intended to raise awareness
and explore a critical piece of the legal puzzle—procedural due process.
The pandemic is far from over, and although there is a foundation for
speculation about what disputes may occur in the future, I would not be surprised
to see due process disputes, as well as other constitutional challenges, regarding
education, unemployment and workers compensation making their way through
the hearing process.4
In March 2020, I envisioned that the coronavirus would run its course like
a bad flu, over a limited period, not exceeding two or three months. However,
one shutdown led to another and another. Courthouses and administrative forums
suspended in-person proceedings and virtual hearings became relevant. I wrote
and rewrote my outline, with the aid and support of Professor Gregory Ogden,
from Pepperdine Caruso School of Law. I never imagined that the pandemic
would be ongoing at the time of my October 2020 presentation or this publication.
I envisioned traveling to Washington, D.C. to deliver this paper at the annual
NAALJ conference, just as fellows had done in healthier times. When the
conference changed to an online forum, I re-envisioned my presentation as a
shorter, virtual presentation.
I did not foresee the mass building shutdowns by courts and administrative
tribunals, the physical distancing and separation from colleagues, friends and
2

See, e.g., Mark Fischetti & Britt Glaunsinger, Inside the Coronavirus: What Scientists Know
About the Inner Workings of the Pathogen, SCI. AM. 323 (July 2020); South Bay United
Pentecostal Church v. Newsom, 141 S. Ct. 716, 718 (2021).
3
Steven Johnson, The Living Century, N.Y. TIMES MAGAZINE (May 2, 2021), at 15.
4
See Christie Aschwanden, Five Reasons Why COVID Herd Immunity Is Probably
Impossible, 591 NATURE 520 (Mar. 2021); Siddhartha Mukherjee, Why Does the Pandemic Seem
to Be Hitting Some Countries Harder than Others?, THE NEW YORKER (Mar. 1, 2021),
https://www.newyorker.com/magazine/2021/03/01/why-does-the-pandemic-seem-to-be-hittingsome-countries-harder-than-others.
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family. I did not anticipate the overwhelming tragedy and the tumultuous social
unrest. When a family member said they would not see others until there was a
vaccine, I was dismissive. Back then, Operation Warp Speed was simply a Star
Trek term, not a 2021 vaccination program with a January production goal of 300
million COVID-19 vaccine doses.5
The increasing number of remote hearings has changed my perspective.
Similar to the administrative process in New Hampshire, Massachusetts, North
Carolina, and many other states, administrative law judges throughout the country
have worked towards reinventing the hearing process in a virtual or hybrid
setting.6 The wave of an insidious virus has caused a turbulent wake of
continuances, backlogs, and unanswered questions about the new normal.
Families, friends and colleagues struggle with the swift changes. "Help! I need
somebody!" is a familiar refrain introduced by the Beatles in 1965, but resonates
now, as we work our way through the COVID-19 crisis and move forward.
I.

PANDEMIC BEGINNINGS

A. Introduction
The persistence of COVID-19 has disrupted the traditional administrative
hearing process. A reinvention of the hearing process is ongoing. Many
administrative forums are balancing due process considerations of notice and the
meaningful opportunity to be heard against a crisis full of restrictions. 7 The
Beatles line, "Help, I need somebody!" represents a call for assistance, as well as
a call to action. The chorus has rippled through our communities as the virus has
demanded answers to difficult questions from scientific, legal, medical, and
educational professionals.
Stress, illness, and death have become common. 8 Many states have
instituted restrictions that make in-person hearings impossible. 9 The business of
administrative hearings cannot continue as usual. As of this writing, a vaccine is

U.S. DEP’T OF HEALTH AND HUMAN SERVS., TRUMP ADMINISTRATION’S OPERATION WARP
SPEED ACCELERATES ASTRAZENECA COVID-19 VACCINE TO BE AVAILABLE BEGINNING IN
OCTOBER (May 21, 2020), available at
https://www.defense.gov/Newsroom/Releases/Release/Article/2310834/trump-administrationsoperation-warp-speed-accelerates-astrazeneca-covid-19-vac/.
6
See, e.g., U.S. D.N.H., Standing Order (20-6), General Order (20-07), and Administrative
Order (20-12); U.S. D. Mass., General Order (20-19), General Order (20-32); U.S. M.D.N.C.,
Amended Standing Order 13; see also Jeremy Graboyes, How Administrative Courts Are
Handling Hearings (For Now), YALE J. ON REG. (Apr. 1, 2020),
https://www.yalejreg.com/nc/how-administrative-courts-are-handling-hearings-for-now-byjeremy-graboyes/.
7
Protecting the Federal Workforce and Requiring Mask Wearing, Exec. Order No. 13991, 86
Fed. Reg. 7045 (Jan. 20, 2021), https://www.federalregister.gov/documents/
2021/01/25/2021-01766/protecting-the-federal-workforce-and-requiring-mask-wearing.
8
See Kim Tingley, Studies Show, N.Y. TIMES MAGAZINE,
https://www.nytimes.com/column/studies-show; Karen Brown, Something Bothering You? Tell it
to Woebot, N.Y. TIMES (June 1, 2021).
9
See supra text accompanying note 6.
5
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not available to most administrative law judges and litigants.10 However, at the
time of editing, a large number of Americans received the vaccination. 11 The
Centers for Disease Control reported that providers administered 304,753,476
doses of a COVID vaccine.12 Like the coronavirus, the hearing process is more
susceptible to experimental treatment - trial and error - as we rework notice and
the opportunity to be heard in virtual and hybrid settings. The force of the
pandemic and its unfaltering path has been a surprise, but the reinvention of a
hearing process that balances public health and safety concerns is all too
familiar.13
Familiarity has bred contempt for the coronavirus. The pandemic has
caused panic, confusion, and chaos.14 Collectively, we have had a short-term
memory problem about health crises. 15 We have distanced ourselves from the
tragedies and lessons of past pandemics. 16 The coronavirus pandemic is different
from past pandemics in terms of the number of people who have been ill, the ease
and speed of the virus’s transmission, and the numerous shelter-in-place orders
and shutdowns.17 Agencies suspended in-person administrative hearings and the
virtual world of remote hearings emerged overnight. 18 However, restrictions

10

As of the editing of this article, COVID vaccinations were available to adults and children
ages 12 and older. COVID-19 Vaccinations in the United States, CTRS. FOR DISEASE CONTROL
AND PREVENTION, https://covid.cdc.gov/covid-data-tracker/#vaccinations (last accessed May 15,
2021).
11
Audrey Carlsen, How Is The COVID-19 Vaccination Campaign Going In Your State?,
NPR, https://www.npr.org/sections/health-shots/2021/01/28/960901166/how-is-the-covid-19vaccination-campaign-going-in-your-state (last accessed June 10, 2021).
12
Vaccines for COVID-19, CENTERS FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/index.html (last updated June 10, 2021).
13
Jacobson v. Massachusetts, 197 U.S. 11, 25–28, 39 (1905).
14
Deborah Serani, Covid and Pandemic Anxiety, PSYCHOLOGY TODAY (Mar. 16, 2020),
www.psychologytoday.com/us/blog/two-takes-depression/202003/covid-19-and-pandemicanxiety.
15
Necia B. Hobbes, Out of the Frying Pan into the Fire: Heightened Discrimination &
Reduced Legal Standards When Pandemic Strikes, 72 U. PITT. L. REV. 800, 800–02 (2011).
16
Id at 806–07.
17
See Tim Newman, Comparing COVID-19 With Previous Pandemics, MEDICAL NEWS
TODAY (Apr. 19, 2020), https://www.medicalnewstoday.com/articles/comparing-covid-19-withprevious-pandemics; Alfred Lubrano, The World Has Suffered Through Other Deadly Pandemics.
But The Response to Coronavirus Is Unprecedented, THE PHILA. INQUIRER (Mar. 22, 2020),
https://www.inquirer.com/health/coronavirus/coronavirus-philadelphia-spanish-flu-world-wartwo-civil-war-pandemic-aids-20200322.html; see also Jan Brauner, Inferring the Effectiveness of
Government Interventions against COVID-19, 371 SCIENCE 802 (Feb. 2021); Dan Hurley,
Coronavirus Shutdowns Have Quashed Nearly All Other Common Viruses. But Scientists Say a
Rebound Is Coming, WASH. POST (Jan. 12, 2021); FDA v. Am. Coll. of Obstetricians and
Gynecologists, 141 S. Ct. 578, 580 (2021).
18
See Judiciary Authorizes Video/Audio Access During COVID-19 Pandemic, U.S. CTS.
(March 31, 2020), https://www.uscourts.gov/news/2020/03/31/judiciary-authorizes-videoaudioaccess-during-covid-19-pandemic; Alejandra Loaiza-Delgado & Abigail Busse, Best Practices for
Remote Hearings, AM. BAR ASS’N (June 9, 2020),
https://www.americanbar.org/groups/litigation/committees/trial-evidence/articles/2020/bestpractices-remote-hearings/.
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including quarantines, masks and isolation are far from new.19 During the
pandemic, due process concerns have been raised when the emergency
restrictions interfere with individual rights. 20 There have been disruptions,
technical issues, and disparate experiences for minority and disadvantaged
groups.21 This is the first pandemic where we are able to communicate virtually
through technology.22 Despite the digital age, there is a divide. A
disproportionate percentage of minorities have limited access to technology,
which places them at a significant disadvantage in a digital hearing room, and
often questions whether they truly are granted due process.23 Due process
concerns need to be addressed by improving technology and addressing
discrimination for all who enter the virtual hearing room during and after the
pandemic. 24
B. The Pandemic: The Novel Coronavirus
Under an electron microscope, the COVID-19 virus appears as a sphere of
proteins.25 Proteins, called “S proteins,” form a spike and grab onto a human
cell.26 The virus has the appearance of a crown, or in Latin, corona, hence the
coronavirus.27
In December 2019, the severe acute respiratory syndrome coronavirus 2
(SARS-CoV-2), COVID-19, appeared in Wuhan, China.28 It was marked by mild
to severe symptoms that include fever, cough, shortness of breath, chills, muscle
pain, headache, sore throat, loss of taste or smell, congestion, runny nose, nausea,
19

Allison Bond, M.D., We Must Learn from Our Past, UNIV. OF CAL. S.F. MAGAZINE
(Summer 2020), https://www.ucsf.edu/magazine/covid-past-pandemics.
20
See Jeremy Graboyes, Legal Considerations for Remote Hearings in Agency Adjudications,
ADMIN. CONF. OF THE U.S. (June 16, 2020), https://www.acus.gov/report/legal-considerationsremote-hearings-agency-adjudications; Matthew Richardson & Scott C. Smith, The Clash Between
Emergency Powers and Individual Rights During COVID-19 Pandemic, JD SUPRA (May 16,
2020), https://www.jdsupra.com/legalnews/the-clash-between-emergency-powers-and-88205/;
Human Rights Dimensions of COVID-19 Response, HUMAN RIGHTS WATCH (March 19, 2020),
https://www.hrw.org/news/2020/03/19/human-rights-dimensions-covid-19-response; see also
Page v. Cuomo, 2020 WL 4589329, at *7–12 (N.D.N.Y. 2020).
21
Betsy Ladyzhets, The Surge in U.S. Coronavirus Cases Shows a Shift in Who's Getting
Sick, SCIENCE NEWS (May 3, 2021), www.sciencenews.org/article/covid-coronavirus-surge-4thwave-us-young-cases-vaccination.
22
Francine Uenuma, Video Chat Is Helping Us Stay Connected in Lockdown. But the Tech
Was Once a ‘Spectacular Flop, TIME (May 11, 2020), https://time.com/5834516/video-chat-zoomhistory/.
23
Hobbes, supra note 15, at 791; see also Elisabeth Beaunoyer, Sophie Dupere, & Matthieu J.
Guitton, COVID-19 and Digital Inequalities: Reciprocal Impacts and Mitigation Strategies, 111
COMPUTERS IN HUMAN BEHAVIOR (2020),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7213963/.
24
Graboyes, supra note 20, at 12–13, 20–21.
25
Fischetti & Glaunsinger, supra note 2.
26
Id.
27
Grant C.M. Killoran & Christa D. Wittenberg, Due Process in the Time of the Coronavirus,
93 WIS. LAWYER 18, 22 (2020).
28
Denis Chow, Where Did the Coronavirus Come From? Past Outbreaks Provide Hints,
NBC NEWS (Feb. 28, 2020), https://www.nbcnews.com/science/science-news/where-did-newcoronavirus-come-past-outbreaks-provide-hints-n1144521.
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vomiting, and diarrhea.29 People also could be asymptomatic yet test positive for
the virus.30 As a result of its silent spread, affected individuals may experience
the full magnitude of the virus or nothing at all. 31 This causes the kind of fear that
causes people to hoard toilet paper, flour, and hand-sanitizer.32 At its core, the
fear stokes panic; the virus has a highly contagious nature and sometimes a deadly
outcome.33
COVID-19 is highly infectious; it spreads from person to person through
respiratory droplets, released when people talk, sing, sneeze, cough or simply
breathe within the proximity of one another, typically within distances of six feet
or less.34 Gathering places, such as grocery stores, airports, places of worship,
and courtrooms, present higher transmission risks because people remain indoors
for extended periods of time.35
In its fledgling phases, COVID-19 shut down a city, a country and,
eventually, the world.36 Empty windows, vacant buildings, and locked doors have
become trademarks of its rapid transmission. Schools, courthouses, and
businesses closed their doors and several suspended operations entirely. In a
recent Supreme Court case, Chief Justice John Roberts described the virus as an
illness with no known cure and no effective treatment; infected people may show
no symptoms but can unwittingly infect others.37
The elderly, people of color and the poor have been disproportionately
affected.38 There has been an over-representation of the Black and Latinx
populations in the reported cases compared to their population percentage. 39

2019 Novel Coronavirus (COVID-19) Outbreak, NAT’L FOUND. FOR INFECTIOUS DISEASES,
https://www.nfid.org/infectious-diseases/19036/ (last accessed Jan. 29, 2021).
30
Clinical Care Guidance, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/coronavirus/2019-ncov/hcp/clinical-guidance-management-patients.html
(last updated Feb. 16, 2021).
31
Id.
32
See Carol Mathews, M.D., Hoarding and the COVID-19 Pandemic, PSYCHOLOGY TODAY
(Oct. 30, 2020), www.psychologytoday.com/us/blog/overcome-anxiety/202010/hoarding-and-thecovid-19-pandemic; Emma Balter, From Toilet Paper to Roller Skates, These Were the Great
Shortages of 2020, HOUSTON CHRONICAL (Dec. 30, 2020),
https://www.houstonchronicle.com/life/article/shopping-shortages-2020-covid-pandemic15836207.php.
33
COVID-19: Frequently Asked Questions, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/coronavirus/2019-ncov/faq.html (last updated May 7, 2021). See also
Fischetti & Glaunsinger, supra note 2, at 32; Serani, supra note 14.
34
How to Protect Yourself & Others, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html (last accessed
Jan. 27, 2021).
35
Id.
36
Mathews, supra note 32. See also Mukherjee, supra note 4.
37
South Bay Pentecostal Church v. Newsom, 140 S. Ct. 1613, 1614 (2020).
38
Tian Gu & Maxwell Salvatore et al., Characteristics Associated with Racial/Ethnic
Disparities in Covid-19 Outcomes in an Academic Health Care System, J. OF MED. ASS’N
NETWORK OPEN (2020); see also Rachel Nania, COVID-19 Proves Especially Fatal to Aging
African Americans, AARP (Nov. 9, 2020), https://www.aarp.org/health/conditionstreatments/info-2020/older-african-americans-coronavirus-risk.html.
39
Gu & Salvatore et al., supra note 39.
29
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American Indian, African American and Hispanic/Latino communities have been
impacted to a greater extent and have higher numbers of cases and deaths. 40
State governments have responded with shutdowns, quarantines and
restrictions.41 Federal, state and local agencies, including administrative
tribunals, have responded with closures, limited operations, and telecommuting. 42
Large, high-density events, such as weddings, political rallies, and receptions
(including the Rose Garden indoor reception for the announcement for the new
United States Supreme Court Justice) have become known as “super spreaders.”43
The CDC has tracked COVID-19 cases since January 2020.44 According
to the CDC website,45 the first case was detected on January 22, 2020. On March
11, 2020, the World Health Organization declared COVID-19 a global
pandemic.46 In the United States, on July 22, 2020, the CDC reported 3,955,664
total cases and 142,755 deaths. By November 22, 2020, there were 12,175,921
reported cases and 255,958 deaths.47 And by December 22, 2020, the numbers
had soared to 17,790,376 reported cases and 316,844 deaths. 48 The holiday
season presented a threat of yet another increase. 49 The Centers for Disease
Control posted an alert: “COVID-19 cases, hospitalizations, and deaths across the
United States are rising. As cold weather moves in, people spend more time
indoors, and the holidays approach, take steps to slow the spread of COVID19.”50

40

COVID-19 Hospitalization and Death by Race/Ethnicity, CTRS. FOR DISEASE CONTROL
https://www.cdc.gov/coronavirus/2019-ncov/covid-data/investigationsdiscovery/hospitalization-death-by-race-ethnicity.html (last updated Nov. 30, 2020); see also
Sangeetha Padalabalanarayanan & Vidya Sagar Hanumanthu et al., State Stay-at-Home Orders
and State-Level African American Population with COVID-19 Case Rates, J. OF MED. ASS’N
NETWORK OPEN (2020).
41
Jacqueline Orfield et al., COVID-19: US State Policy Report—December 4, 2020, NAT’L L.
REV. (Dec. 5, 2020), https://www.natlawreview.com/article/covid-19-us-state-policy-reportdecember-4-2020; see also Brauner, supra note 17.
42
See COVID-19: Teleworking, NAT’L CONF. OF STATE LEGIS. (Mar. 30, 2020),
https://www.ncsl.org/research/labor-and-employment/covid-19-teleworking.aspx; 7 Federal
Agencies Making the Most of Telework Now (and Beyond), FEDSCOOP (Mar. 16, 2021),
https://www.fedscoop.com/list/7-federal-agencies-making-telework-now-beyond/; Graboyes,
supra note 20, at 18.
43
See Natalie Musumec, What’s a COVID-19 Superspreader Event? Six Glaring Examples,
N.Y. POST (Dec. 2, 2020), https://nypost.com/article/what-is-a-covid-19-superspreader-eventdefinition-examples/.
44
COVID Data Tracker, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://covid.cdc.gov/covid-data-tracker/#datatracker-home (last visited May 15, 2021).
45
Id.
46
WORLD HEALTH ORG., WHO DIRECTOR-GENERAL'S OPENING REMARKS AT THE MEDIA
BRIEFING ON COVID-19—11 MARCH 2020 (Mar. 11, 2020), https://www.who.int/directorgeneral/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid19---11-march-2020.
47
COVID DATA TRACKER, supra note 45.
48
See id.
49
COVID-19, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/coronavirus/2019-ncov/index.html (last visited Dec. 22, 2020).
50
Id.
AND PREVENTION,

SPRING 2021

DUE PROCESS AND ADMINISTRATIVE HEARINGS IN THE T IME OF COVID-19

147

On June 13, 2021, the Centers for Disease Control reported 33,283,781
reported cases of COVID-597,195 deaths and 143,921,222 fully vaccinated
people.51 The numbers of reported COVID cases have decreased; however,
scientists anticipate herd immunity may be difficult to achieve as a result of the
number of people who do not get vaccinated and the presence of variants. 52
No state has remained immune. In March 2020, Washington State and
New York had the highest numbers of cases.53 In October 2020, Texas,
California, and Florida reported the highest numbers of cases, while Vermont had
the lowest.54 In November 2020, North Dakota, South Dakota, and Wyoming had
the highest number of cases, while Hawaii had the lowest.55 By December 2020,
Tennessee, California, and Oklahoma had the highest number, while Hawaii had
one of the lowest.56 Individual states responded differently. Some instituted
regulations or laws that required closures, restricted gatherings, reduced travel,
and mandated mask-wearing.57 But not all states have taken the same measures;
some have lifted restrictions and allowed restaurants and bars to operate before
others.58 Typically, states that used restrictive and preventative measures that
reduce transmissions such as stay-at-home orders, business shutdowns, and online
learning, have had more success at slowing the spread of the virus.59
C. History of Pandemics
History repeats itself. From the third century BCE to the present day,
communities have combated infectious diseases. 60 Societies have instituted
quarantines and restrictions.61 The centuries have hosted deadly pandemics, such
as smallpox, bubonic plague, and polio.62 Certain illnesses, such as smallpox, can
be prevented, and others, such as polio and the COVID-19 virus can only be
51

COVID DATA TRACKER, supra note 45 (last visited June 13, 2021).
Aschwanden, supra note 4.
53
COVID DATA TRACKER, supra note 45 (last accessed May 16, 2021).
54
Id. (last visited Dec. 22, 2020).
55
Id.
56
Id.
57
Aschwanden, supra note 4, at 11–12; see Rachel Treisman, How Is Each State Responding
To COVID-19?, NPR (Dec. 4, 2020), https://www.npr.org/2020/03/12/
815200313/what-governors-are-doing-to-tackle-spreading-coronavirus.
58
Aschwanden, supra note 4.
59
See Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 78 (2020);
Padalabalanarayanan, supra note 41; see also Transmission of SARS-CoV-2: Implication for
Infection Prevention Precautions (How to Prevent Transmission), WORLD HEALTH ORG. (July 9,
2020), https://www.who.int/news-room/commentaries/detail/transmission-of-sars-cov-2implications-for-infection-prevention-precautions; Covid Data Tracker—Social Impact Covid-19
Events in the United States, CTRS. FOR DISEASE CONTROL AND PREVENTION,
https://covid.cdc.gov/covid-data-tracker/#social-impact.
60
Eugenia Tognotti, Lessons from the History of Quarantine, from Plague to Influenza A, 19
EMERGING INFECTIOUS DISEASES JOURNAL 254 (Feb. 2013),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3559034/pdf/12-0312.pdf.
61
Id.; Eleanor Klibanoff, A History of Quarantines from Bubonic Plague to Typhoid Mary,
NPR (Jan. 26, 2020), https://www.npr.org/sections/goatsandsoda/2020/01/26/
799324436/a-history-of-quarantines-from-bubonic-plague-to-typhoid-mary.
62
Tognotti, supra note 61; Klianoff, supra note 62.
52

41-1

JOURNAL OF THE NATIONAL ASSOCIATION OF ADMINISTRATIVE LAW JUDICIARY

148

controlled.63 As the administrative hearing process reinvents itself, history
presents a study of past practices.64 Laws and regulations that implement safety
and control measures are longtime accompaniments to these difficult times.65
Smallpox emerged in the 3rd century BCE and was eradicated in the
1980s.66 From 1347 through 1353, the bubonic plague, also known as the Black
Death, was a deadly pandemic without a cure.67 In 1894, polio emerged and saw
a resurgence in 1916 and in the 1950's.68 In 1918, the Spanish influenza brought
tragedy and death.69 From 1957 to 1958, there was an outbreak of the Asian flu,
known as the H2N2 virus.70 In 1968, there was a spread of the H3N2 virus, the
avian flu.71 From 2002 through 2004, the infectious disease known as severe
acute respiratory syndrome, or SARS, caused serious upper respiratory
symptoms.72 From 2009 to 2010, the swine flu, H1N1, infected many.73 And in
late 2019, COVID-19, spread lethally from Wuhan, China, and throughout the
globe in 2020, where it continues to rage.74
In the past, quarantines, border controls, contact tracing, and masking have
proven effective as organized responses to slow transmission and control
outbreaks. However, over time, restrictions and safety measures have raised
procedural due process concerns. These measures are not easily put into action,
as they trigger political, legal and socioeconomic issues. A balance between
public health interests and individual rights is key.
The more virulent and deadly the pandemic becomes, the more restrictions
a community is likely to see. 75 During the Black Plague quarantine, isolation, and
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border and travel restrictions were used to slow the spread of the disease. 76
Around 1789 in France and England, the implementation of quarantines, isolating
people, and a compulsory smallpox vaccination raised significant conflicts with
individual rights, as well as personal freedom.77 The enforcement of health and
sanitary measures saw an increase in police power as well. 78 The Black Plague
was the impetus for the government to exert control through law. The Ordinance
of Labourers in 1349 froze workers' wages and prices due to a manpower shortage
and a high demand for laborers.79 In 1710, the Parliament passed the Quarantine
Act in England, instituting quarantines, such as the isolation of ships and crews, to
control the disease.80
In the United States, the deadly spread of infectious diseases such as
smallpox raised similar conflicts between personal freedom and safety and health
restrictions. In 1905, the Supreme Court addressed a compulsory vaccination
program in Massachusetts.81 Massachusetts imposed a five dollar fine or
imprisonment for neglecting or refusing to submit to vaccination.82 The Court
stated that the legislature has the right to pass laws to prevent the spread of
contagious diseases.83 It also found that the regulation was a reasonable exercise
of police power.84
In 1918, in response to the outbreak of the Spanish influenza, there were
school, church and theater closures, and restrictions on public gatherings. 85 In
1957, in response to the H2N2 and H3N2 viruses, containment efforts included
school and asylum closures, and public gathering bans.86 In 2002–2004, during
the SARS outbreak, limitations and travel restrictions contributed to
discrimination against certain groups and protests against those measures.87 As
the governments and communities addressed pandemics with increased controls
and safety measures, the isolation, separation and quarantine of people more
frequently affected liberty interests of minority groups and those of lower
socioeconomic class. 88 Abroad and in the United States, fear has historically
risen as illness and death escalate. Laws and ordinances controlling a public
76
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health crisis through legal measures are not uncommon. However effective in
battling an outbreak, these controls are not always welcome, as they disrupt the
balance between personal freedom and restrictive safety measures.
D. Procedural Due Process: Adaptation and Reinvention—A Balancing Act
Due process arises out of the Fifth and Fourteenth Amendments to the
United States Constitution.89 It encompasses both substantive and procedural due
process. Substantive due process addresses individual liberties, while procedural
due process addresses what process is due when liberty or property interests are at
risk of deprivation.90
The flexibility of due process is well known and is part of our history.
Supreme Court Justice Thurgood Marshall viewed procedural due process as
essential for fairness.91 He saw the importance of balancing procedural due
process with liberty interests. 92 Justice Marshall acknowledged the adaptation of
due process over time, stating:
Courts … do not sit or act in a social vacuum. Moral philosophers
may debate whether certain inequalities are absolute wrongs, but
history makes clear that constitutional principles of equality, like
constitutional principles of liberty, property, and due process,
evolve over time; what once was a “natural” and “self-evident”
ordering later comes to be seen as an artificial and invidious
constraint on human potential and freedom. 93
The pandemic has been the impetus for reinventing customs associated
with equality, consistency and fairness in administrative hearings. However dire
the emergency, the Constitution does not change nor does it provide an exception
when a pandemic overwhelms the community. 94 Individual rights and liberty
interests ingrained in the Constitution do not vanish during a healthcare
emergency.
COVID-19 crossed the globe with the force of a blizzard. Since its first
appearance in the United States, a number of states have experienced three
surges.95 It has left behind confusion, chaos and tragedy. Prevention measures
trigger issues of government intrusion and questions about what processes are due
for such intervention. 96 The courts recognize the state police power to enact laws
89
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91
Richard H.W. Maloy, Thurgood Marshall and the Holy Grail—The Due Process
Jurisprudence of a Consummate Jurist, 26 PEPP. L. REV. 289, 291 (1988).
92
Id.
93
Id. (quoting City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 466 (1985)).
94
Jeffrey D. Jackson, Tiered Scrutiny in a Pandemic, 12 CONLAWNOW 39, 55 (2020).
95
See Betsy Ladyzhets, The Surge in U.S. Coronavirus cases Shows a Shift in Who's Getting
Sick, SCIENCE NEWS (May 3, 2021), www.sciencenews.org/article/covid-coronavirus-surge-4thwave-us-young-cases-vaccination; Timothy Smith, If U.S. is in a Fourth Covid-19 Surge, What
Should We Do?, AM. MED. ASS’N (Apr. 19, 2021), www.ama-assn.org/delivering-care/publichealth/if-us-fourth-covid-19-surge-what-should-we-do.
96
Killoran & Wittenberg, supra note 27, at 20.
90

SPRING 2021

DUE PROCESS AND ADMINISTRATIVE HEARINGS IN THE T IME OF COVID-19

151

controlling the rate of infection by instituting quarantines, isolation, and travel
and business restrictions.97 Due process raises questions of what process is
required when an individual liberty interest has been infringed.98
The implementation of remote and hybrid hearings raises legal concerns
and due process considerations. What process is due, before, during, and after
health and safety restrictions and what new procedures are put into place? 99 Is
there a need for legal counsel, a right to confront witnesses, and a meaningful
opportunity to be heard? The public health concerns have invoked police power,
in the face of the deprivation or delay of liberty interests. Due process cannot be
pushed aside. A balancing act is important to weigh due process protections
against public health measures. 100
A call for help has echoed in many states and in their courts and
administrative forums.101 Whether it involves technical support, updated cyberfriendly equipment, new terminology or revised notices, due process is a check on
the virtual systems taking the place of in-person hearings. Procedural due
process, with its history, flexibility and emphasis on balance, offers room to
expand remote hearings in light of safety and health mandates prohibiting or
transforming in-person hearings.102
Over a short period of time, virtual and hybrid hearings have changed the
face of administrative hearings as a result of COVID-19. However, there are
ramifications of a mass evacuation of staff, changes from paper to electronic files,
and safety concerns. Who picks up the pieces as due process reinvents itself?
There are increasing impacts of rapid and innovative change. Administrative
judges and support staff struggle, regroup and work through the many changes
confronting new professional and personal spheres.
II.

THE NEXT GENERATION: TO BOLDLY GO WHERE NO ONE
HAS GONE BEFORE (BUT WHERE EVERYONE IS HEADED)
Since March 2020, holidays and events have brought higher infection rates
leading to overwhelmed hospitals. Healthcare workers suffer from burnout and
people experience Zoom-fatigue.103 Businesses open and shut with economic
uncertainty.104 From March through December 2020, California, New York,
Washington, and many other states increased restrictions in an effort to slow the
spread of COVID-19.105
97
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Just as the vaccination program has moved quickly in Operation Warp
Speed, the migration to virtual hearings that began in March has thrust
administrative proceedings into the Next Generation.106 As due process navigates
through surges and safety measures, familiar themes of constitutional protections
established in Goldberg v. Kelly107 and Mathews v. Eldridge108 are resurrected.
A. Due Process and Case Law
1. Goldberg v. Kelly109
In Goldberg v. Kelly, Kelly and other New York City residents receiving
welfare benefits under the federal program, Aid to Families with Dependent
Children, or the state program, Home Relief, challenged the notice and hearing
procedures when the state terminated their benefits.110 The state did not provide
notice or a hearing before terminating welfare benefits.111 The plaintiffs
challenged whether the state's procedures for notice and an opportunity for
hearing met constitutional standards.112
The Supreme Court addressed whether and what procedural due process
rights were due when a welfare recipient's benefits were about to be terminated
without prior notice and without a hearing.113 The court held that process was due
under the Fourteenth Amendment of the Constitution, requiring notice and
opportunity to be heard.114 Prior to the termination of public assistance, a welfare
recipient needed to have timely and adequate notice as well as an opportunity for
a hearing “at a meaningful time and in a meaningful manner.”115 The hearing
required the opportunity to confront adverse witnesses and to present evidence
and arguments.116 The Court also reflected on balancing a welfare recipient's
need for assistance, and avoiding an erroneous deprivation of those benefits,
president-biden-on-the-anniversary-of-the-covid-19-shutdown/; John Meyers & Rong-Gong Lin
II, Newsom Orders New Limits on California Businesses and Activities as COVID-19 Soars, L.A.
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Cases, ABC NEWS (Nov. 15, 2020), https://abcnews.go.com/US/
washington-state-gov-jay-inslee-announces-restrictions-amid/story?id=74218184; Chris Brown,
Gov. Jay Inslee Announces Three-Week Extension of COVID-19 Restrictions, CLARK COUNTY
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against fiscal and administrative governmental interests.117 This balancing act is
needed to safeguard the interests of the individual who is at risk of being deprived
of their assistance benefits. 118 In his dissent, Justice Black expressed concern
about the survival of an indigent recipient.119 He stated that the requirement of a
pretermination hearing would make it more difficult to terminate benefits without
full process, but there could be repercussions that would make it more difficult for
indigent people to get benefits in the first place. 120
2. Mathews v. Eldridge121
Six years following Goldberg, in Mathews v. Eldridge, Eldridge
challenged the Social Security Administration's (SSA) denial of his disability
benefits.122 He had been receiving social security disability benefits and received
a notice from SSA.123 The notice stated that he was no longer disabled and that
his benefits would be terminated.124 SSA informed Eldridge that he could provide
additional medical information within a reasonable time, and had the right to
request reconsideration of the termination.125 Eldridge responded that SSA had
sufficient evidence and disputed one of the characterizations of his disability.126
SSA made a final determination and denied Eldridge's benefits.127 He challenged
the termination based on a denial of due process under the Constitution, similar to
Goldberg.128 Eldridge contended that SSA's termination without a pretermination
hearing was a denial of due process.129
The Supreme Court applied a three-part balancing test that weighed (1) the
private interest affected by an official action; (2) the risk of erroneous deprivation
of that interest by the procedure utilized, as well as the value of additional
procedural safeguards; and (3) the governmental interest, including administrative
and fiscal burdens, triggered by additional safeguards.130
After applying the three-part test, the Supreme Court held that Eldridge
received sufficient process prior to administrative action because he had been
provided a right to a hearing and judicial review before the determination became
final.131 As a result, he was not deprived of due process.132 The court noted the
flexibility of due process and the procedural protections it provides while
considering situational demands.133
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In the Court’s opinion, Justice Powell wrote about the balancing process
involving the “ad hoc weighing of fiscal and administrative burdens against the
interests of a particular category of claimants.”134 He stated that ultimate balance
involves a determination as to when, under our constitutional system, judicialtype procedures must be imposed upon administrative action to assure
fairness.”135 The Court distinguished between the welfare benefits in Goldberg
and the disability benefits of Eldridge and stated that Goldberg was not
controlling. The same pre-deprivation process that the Court required in
Goldberg was not required in Eldridge's situation because disability benefits were
different than welfare benefits and were not financially based. 136 Justice Powell
also referred to the public interest, which included administrative and financial
burdens, as the final factor in the balancing test.137
What happens to the meaningful opportunity to be heard during the
pandemic, and how does the balancing test apply in the face of a highly
contagious virus, frightened litigants, and administrative closures? COVID-19
has spawned new regulations, guidelines, and directives that have had an
immediate and profound effect on administrative hearings.
Tribunals should consider utilizing the Mathews three-part balancing test
in their hearing and decision-making processes. The test provides a consistent,
established procedure for balancing restrictions implemented during a pandemic
against individual interests. In addition, the third part of the test, examining
government interests, is broad and includes the public interest. Consequently, the
balancing test has the capacity to weigh the safety and emergency procedures that
are put into place during a health crisis as part of the public interest against the
individual's rights at risk of deprivation.
3. Virtual Hearings: The Flexibility of Due Process and the
Adaptation of Hearings
The wear and tear of procedural due process throughout history does not
just reflect its flexibility; rather, it demonstrates a consistent presence over time
and familiar principles. In Marbury v. Madison, Chief Justice John Marshall
stated, “It is a settled and invariable principle, that every right, when withheld,
must have a remedy in every injury, its proper redress.” 138
In numerous jurisdictions, in-person hearings came to a halt; however,
disputes and controversies continued in administrative forums and beyond. The
implementation of remote hearings provided forums for redress. In the early
stages of the pandemic, administrative forums quickly utilized telephonic
hearings, if they were not already in place. Through Zoom or other virtual
modalities, remote hearings presented viable options and technical challenges.
Requests for continuances due to the virus, also referred to as COVID
continuances, could not be granted repeatedly during the pandemic, to which
there is no end in sight. Thus, alternatives and the consideration of statutory
134
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directives must be considered when balancing due process and remote
proceedings.139
With the cycle of closures of nonessential businesses and reopenings,
some forums have opened their hearing doors in a limited way. On December 2,
2020, the New York Times reported that the virus had wreaked havoc on the New
York court system.140 The article mentioned new features, such as Plexiglas
boxes, dividers, masks, face shields, and air filters, which are among some of the
new measures used to promote safety as criminal proceedings restart. 141 Federal
courts are suspending trials, including jury trials, through the middle of January
2021, or later, due to the virus. Courts and administrative tribunals have created
their own protocols. The New York Times article mentions that it has been a
challenge to find lawyers willing to participate in these hearings due to the
virus.142 Rescheduling, postponements, and backlogs are among the concerns
raised by the closures and delays.
4. Continuances143
The delay of justice presents due process concerns regarding the
opportunity for a meaningful, timely hearing, and the denial of justice. Requests
for continuances or extensions of time are common. Throughout history,
adjudicators have allowed delays and granted continuances for a variety of
reasons and typically require a good cause. 144 In the face of COVID-19,
continuances have become more popular for valid and sometimes tactical reasons.
Repeated requests for continuances, solely on the basis of COVID-19 and
attempts to delay the administrative process until in-person hearings return,
present scheduling and due process concerns. Open-ended delays do not serve
individuals who suffer a deprivation or an administrative hearing process dealing
with a mounting backlog.
In a 2019 Board of Immigration Appeals removal proceeding, the Third
Circuit Court of Appeals ruled that a hearing done by video conference did not
deprive an individual of due process rights, absent a showing of a problem that
occurred during the proceeding.145
A review of case law does not capture the frequency and challenges of
COVID-19-related delays.146 Anecdotally, continuances and delays were more
frequent at the beginning of the pandemic in the spring of 2020. Requests for inperson hearings occurred for a variety of valid and tactical reasons, including
credibility determinations, access issues, technology issues, illness/COVID-19
issues, discovery issues and witness availability. The Administrative Conference
of the United States compiled COVID-19-related memos and policies pertaining
139
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to federal administrative agencies.147 In June 2020, the Executive Office for
Immigration Review cautioned against granting motions for continuances that had
a suggestion of being "used as a cover for purely dilatory tactics.”148
In a parental rights case in New York state, a father objected to a virtual
hearing.149 The Supreme Court of New York did not allow his request for a
postponement because they did not know when the court would resume in-person
hearings due to an anticipated resurgence of COVID-19. In addition, the court
found that a postponement would negatively affect the children. The court cited
Bagot v. McClain, where the court held that due process was not denied when
there was a faulty video conference. 150
Case law research reveals several criminal cases in which defendants and
inmates requested early releases, presented grievances, and challenged
confinement due to COVID-19. Due to the limited scope of this topic, this article
will not address criminal matters but acknowledges the severity and
vulnerabilities that the virus poses for inmates in confinement.151
5. Restrictions
In the face of a serious, continuing outbreak, there is a recurring theme of
states using quarantines and restrictions to slow the spread of the virus. Some
citizens are suing or appealing, litigating challenging emergency orders and safety
measures as restrictions are imposed and relaxed by various state and local
governments. For example, there is ongoing litigation, significant fines and
potential criminal charges for restaurants and bars defying indoor dining
restrictions in a number of states, such as Washington, Massachusetts and
Maine.152
While there is a public health consensus about the measures needed to
slow the transmission of the virus, there are varying infection rates and surges
from autumn holiday gatherings. The legal challenges contend that governmental
control tramples individual rights. Exactly what due process is due before the
hearing and during the hearing process, as well as the timing of that process, has
been contested. During the pandemic, the courts have generally shown deference
147
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to state or local governments acting in a public health crisis under Jacobson v.
Commonwealth of Massachusetts.153 For the most part, constitutional challenges
have been unsuccessful in changing or eliminating restrictions or providing
additional due process.154 Constitutional considerations are not ignored, nor are
they avoided. The deprivation, the interest at stake, as well as the public interest
regarding the health crisis, must be balanced. In many instances, the balance
appears to weigh in favor of restrictions that slow the spread of COVID-19, just
as they did more than 100 years ago in the mandatory smallpox vaccination
program in Jacobson.155
As a result of the pandemic, there is a battle being waged between the
right to exercise religious freedom under the First Amendment against safety
precautions and occupancy restrictions in places of worship.156 In a Supreme
Court worship case, the court upheld an injunction against New York's imposition
of occupancy restrictions and disfavored Jacobson.157 The Supreme Court
reiterated that there was no constitutional exception for the pandemic. In a
concurring opinion, Justice Gorsuch stated, “Even if the Constitution has taken a
holiday during this pandemic, it cannot become a sabbatical.”158 In Justice
Breyer's dissent, he noted that a balancing must occur.159 Health, safety and
administrative needs must be at balanced against constitutional rights and
challenges.160 The exact form of this balancing may not be clear because of the
rapidly changing circumstances of an unpredictable pandemic. He acknowledged
that the court system does not provide the quickest response to emergency health
and safety measures because the officials implementing those measures have the
discretion to address the needs of the public in a timelier fashion.161
In the COVID-19 era of due process cases, state courts have often denied
challenges to emergency safety measures and restrictions and cited Jacobson in
support of the state's power to institute these measures without pre-deprivation
hearings, and at times, with limited post-deprivation process.162 In the article,
COVID-19 Related Litigation: Constitutionality of Stay-at-Home, Shelter-inPlace, and Lockdown Orders, Linda Sharp authored an in-depth review that
summarized the different circuits addressing due process challenges of restrictions
or safety measures authorized through emergency orders.163 She considered the
constitutionality of the emergency orders implementing quarantines, shelter-in-
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place/stay-at-home directives, travel restrictions, lockdowns, and other measures
that have appeared in short order during the pandemic.
The Supreme Court upheld the denial of an injunction in California where
restrictions limited attendance at places of worship to twenty-five percent of their
capacity or a maximum of 100 worshipers.164 Although this case addressed
liberty interests, it provides insight into the reopening or easing of restrictions
during the pandemic. It acknowledges that the circumstances attributed to a
pandemic and social activities are dynamic. The court noted that the Constitution
protects the health and safety of the people, and it cited to Jacobson for its broad
latitude to protect those interest in a crisis. 165
The Supreme Court denied a preliminary injunction of a New York
executive order requiring a 14-day self-quarantine for those traveling to the state
who had tested positive for Covid.166 The court stated that notice and the
opportunity to be heard needed to be appropriate to the nature of the case because
of the crisis.167 The court permitted the state to implement emergency procedures
related to the public health crisis.168 To determine whether the safety measure had
a real or substantial relationship to protecting the public health, the court cited
Jacobson.169
In a Pennsylvania case, the governor's emergency executive order required
suspending the operation of non-life-sustaining businesses.170 Violations
triggered citations, monetary penalties, and license suspensions, but did not
provide the opportunity for an administrative review process.171 The circuit court
found that the plaintiff real estate agents could request a waiver through an
application process, and there was no denial of procedural due process.172 A predeprivation hearing was not required because of the nature of the pandemic and
its rapid transmission.173 The waiver application process provided sufficient
process to satisfy constitutional requirements, and the court denied a temporary
restraining order.174
In League of Independent Fitness Facilities and Trainers, the Sixth Circuit
stated that Jacobson did not provide an unlimited ability to infringe on
constitutional rights when considering public safety. 175 The government needed
to show that the continued closure of a gym was related to the preservation of
public health. Ultimately, the challenge failed, and the court found that the order
was sufficient under a rational basis test. 176
164
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In Florida, restrictions were put into place as a result of the governor's
emergency orders.177 The restrictions involved isolation and quarantine under the
state's police power. The court would not stay a suspension of an alcoholic
beverage license when the license-holder failed to comply with emergency
orders.178 The emergency orders were enacted due to COVID-19: bars were
found to be a cause for the spread of the virus in Florida. 179 This is an instance
where the balancing of the health and safety interests of the public due to the virus
had to be weighed against due process considerations.180
In an unpublished case, the Texas Court of Appeals addressed mask
requirements for in-person depositions.181 The trial court issued a decision
allowing one litigant with family health concerns and responsibilities to appear by
video conferencing; they also denied the other litigant's request to appear
remotely.182 The appellate court's emergency order allowed the trial court to have
discretion to determine whether proceeding would occur remotely by telephone or
by video.183 However, safety procedures were necessary for an in-person
deposition.184 In this situation, the trial court did not define sufficient safety
procedures for the depositions, and the Court of Appeals found that a requirement
to wear masks was not sufficient. 185 Other procedures requiring social distancing,
limiting maximum size and imposing other precautions were necessary. The
proposed safety procedure was too limited to comply adequately with the
emergency order.186 In addition, the Court stated that the lower court needed to
take reasonable efforts to hold remote proceedings.187
In a case out of South Carolina, the judge denied a motion to go forward
with written testimony, and ordered a virtual hearing.188 In an unpublished case,
the Massachusetts Superior Court discussed the flexibility of due process in a
situation involving traveling to the courtroom during the pandemic. 189 The court
discussed the balance between private interests and government interests,
including the risk of deprivation when additional safeguards are involved in such
a situation.190 The court also discussed avoiding the risks of COVID-19 by
utilizing virtual hearings.191

177

Henry v. DeSantis, 461 F. Supp. 3d 1244, 1248–51 (2020).
Showntail the Legend LLC v. Fla. Dep’t of Bus. and Prof’l Regul., 302 So. 3d 1085,
1086–87 (Fla. Dist. Ct. App. 2020).
179
Id.
180
Id. at 1088–89; see also DeSantis, 461 F. Supp. 3d at 1256–57.
181
In re Landstar Ranger, 2020 WL 5521136, at *5 (2020).
182
Id.
183
Id. at *4.
184
Id. at *5–6.
185
Id.
186
Id. at *5.
187
Id.
188
In re: Annual Review of Base Rates for Fuel Costs for Dominion Energy South Carolina,
Inc., 2020 WL 2125 O29 (S.C.P.S.C. 2020).
189
Commonwealth v. Masa, 2020 WL 4743019, at *5–6 (2020).
190
Id. at *3.
191
Id. at *5–7.
178

41-1

JOURNAL OF THE NATIONAL ASSOCIATION OF ADMINISTRATIVE LAW JUDICIARY

160

Challenges to government-imposed restrictions show that constitutional
protections are needed to meet situational demands. 192 They illustrate that due
process can be flexible during a public health crisis and a balancing test may be
used to address what health and safety measures are necessary to protect the
public.193 However, restrictions are not automatic simply because there is a
public health crisis. An evaluation of the potential deprivation of the individual
rights affected, the proposed state action, what process is due, and the timing of
that process, is needed. Balance is important each time situational demands
require protections or restrictions.194 "The constitutional safeguard of due process
is not some 'technical conception with a fixed content unrelated to time, place and
circumstances.'”195
6. The Pinnacles and the Pitfalls of the New Normal
Some of the benefits of the pandemic are the reduction in travel, the
accessibility of virtual hearings, and the ease of connection. 196 As the workforce
migrated away from the office, and staff became physically distant from one
another to reduce the spread of the virus, opportunities presented themselves for
remote communication.197 There has been positive reframing of a difficult
situation, which has been advantageous to those who have the capability and
opportunity to work from home.198 Telecommuting has been helpful to those who
have up-to-date electronic equipment for video conferencing, such as smart
phones and computers with cameras. 199
The pandemic has reset the way people communicate.200 Offices that went
paperless prior to the pandemic had an easier transition to telecommuting because
that transition occurred before the chaos of the mass exodus and shelter-in-place
orders in March 2020. Telephonic and video remote proceedings work well for
individuals without internet connectivity or broadband issues, and for those with
functional equipment.201 For those who do not have access - or have limited
access—the pandemic has been a greater challenge. 202
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In order to participate in a pre-pandemic, in-person hearing, a selfrepresented person, or for that matter, any participant, has to make their way into
an administrative hearing room.203 The new normal has brought the hearing room
into homes across every state, and there has been an increase in remote courts.204
Distance is not an obstacle. Disabilities that thwart participation in a live hearing
are easier to accommodate in one's own environment. If someone is ill, has a
mobility issue, or has caretaking responsibilities for children or elderly relatives,
they need not worry about the time or expense of traveling to a hearing room. 205
A telephonic hearing is just a phone call away. Similarly, a virtual hearing is a
mouse click on a cyber link. How easy is that? Postponements due to reasons
such as car trouble, lack of funds for transportation, or childcare are less frequent.
On the other hand, the pandemic presents significant obstacles for those
responsible for elder care, childcare, or on-line learning, and for those who cannot
easily work at home.206
7. Inside the Virtual Administrative Hearing Room: Heightened
Discrimination and Reduced Legal Standards
So why hasn't the pandemic become a panacea for administrative
hearings? The digital divide and technical problems present challenges to
administrative law judges as well as litigants.207 For example, appellants who
represent themselves, either by choice or due to a lack of funds, and those who
speak English as a second language and appear with an interpreter, may not have
the same access to virtual hearings and may experience additional frustrations
with remote participation.208
Data from the swine flu era showed that safety measures that indirectly
restrained discriminatory behavior under normal circumstances would likely be
reduced, minimized or removed during an emergency response to a pandemic. 209
In Out of the Frying Pan into the Fire, an article about heightened discrimination
and reduced legal standards during the 2009 H1N1 (swine flu) pandemic in 2009,
the author found that the reduction of due process, involving a reduction of
procedures during a health crisis, disproportionately affected minority groups. In
addition, Black people, Latinos, and Native Americans were more likely to die
from H1N1 than European Americans. 210 A cautionary note from the past
provides a warning about discrimination and racism.211 This foreshadows the
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effects a pandemic can have on minority groups, including disparities in available
legal processes, medical equipment, treatment as well as politics and education. 212
B. State Surveys
1. Massachusetts
As previously mentioned, the original focus of this article included an
examination of unemployment benefit hearings in Massachusetts. The
Massachusetts Department of Employment Assistance's website informs users
that hearings are now held remotely by telephone or video conferences. In some
cases, the agency holds in-person hearings when identification verification is an
issue.213 Due to the unprecedented number of claims, the director promulgated
emergency regulations for the purpose of alleviating hardships caused by the
virus. There was no notice and opportunity provided or required for a hearing due
to the public interest.214
In the early 1900s, Massachusetts was the site for a controversial,
compulsory vaccination program to thwart the smallpox epidemic. The Jacobson
case has once again become important in COVID-19 cases that balance
restrictions, such as quarantines and other safety measures, against individual
rights.215
Over 100 years ago, the Supreme Court addressed a compulsory
vaccination program in Cambridge Massachusetts in Jacobson.216 In this case,
there was a five-dollar fine or imprisonment for neglecting or refusing to submit
to a smallpox vaccination.217 The court stated that the legislature has the right to
pass laws which prevent the spread of contagious diseases.218 It also found that
the regulation was a reasonable exercise of police power.219
The Massachusetts Department of Industrial Accidents (DIA) has an
active caseload of worker injury appeals. Virtual hearings have not been without
issues in Massachusetts. DIA has had technical issues with WebEx virtual
hearings that have included delays, audio and video dropping issues, and
interpreter difficulties with overlapping talking. As of September 28, 2020, the
agency returned to doing limited virtual hearings and has made progress on
clearing its backlog.220
In March 2020, Massachusetts’ governor issued emergency orders
restricting gatherings, suspending in-person instruction at schools, and on212
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premises activity in bars and restaurants. The emergency order was challenged,
and plaintiffs contended that it violated procedural, substantive and other
constitutional rights.221 In December 2020, the Supreme Judicial Court of
Massachusetts found that the emergency order did not interfere with legislative
functions and did not violate the Constitution pertaining to substantive due
process, procedural due process, and the right to free assembly. The court cited
both Jacobson and South Bay United Pentecostal Church in its discussion of the
broad latitude that officials have when acting in situations with medical and
scientific uncertainty. 222 It also stated that the governor had been informed by
public health officials, and the order addressed the state's interest in slowing the
speed of the virus. The court held that the emergency orders did not violate
procedural due process because the orders were general rules that provided
policies about restrictions, and they did not address adjudications that involved
specifically identified individuals.223 Because the orders constituted generalized
rules, the Court stated that the orders did not provide an entitlement to individual
hearings.224
2. Indiana
In Indiana, COVID-related cases addressed a variety of issues including
election postponement,225 early release from prison, 226 delay of the Indiana State
Bar examination,227 and school closings.228 Since March 2020, Indiana's governor
instituted and extended emergency rules that address court proceedings during the
pandemic.229 These court rules address alternatives for in-person appearances in
conferences and hearings, and allow the use of telephonic or video technology,
unless a party's due process rights are violated.230 The emergency rules also
address good cause related to COVID-19 or illness as a basis to permit a remote
appearance or a continuance of a proceeding. 231
In July 2020, the Indiana Department of Education released guidance for
proceeding with reentry into schools for grades kindergarten through twelve.232
In August 2020, a school in Palestine, Indiana reported COVID cases affecting
students and staff.233 A newspaper reported more than one hundred cases in
221
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Indiana Schools.234 In September 2020, the governor of Indiana lifted a
significant number of restrictions pertaining to business and capacity limits.235
Since that time, there have been reports of significant increases in COVID-19
patients and death tolls.236
Regarding education, the CDC recommended mitigation strategies to
promote the successful operation of schools during the pandemic. 237 The CDC
acknowledged that the resources required to reopen and maintain schools safely
will involve increased costs. 238 They estimated to range of $55 per student to
$442 per student for schools that use the maximum number of custodial staff and
additional transportation.239 In schools that operate virtually or use a hybrid
model, costs could be cheaper. 240 Mitigation strategies involved wearing masks,
social distancing, handwashing, cleaning and disinfecting, contact tracing in
conjunction with local health departments, and staggered scheduling.241
Currently, more Indiana schools are operating online. The Indianapolis
Star reported approximately 3,000 additional COVID-19 cases in the Indiana
public schools, from November 2020 through approximately December 21, 2020,
for a total of almost 27,000 cases. 242
3. Washington
Early in the pandemic, when an appellant in workers’ compensation
appeals failed to appear before the Board of Industrial Insurance Appeals, an
industrial appeals judge would dismiss the appeals.243 After the pandemic
developed more fully, the Board found that one self-represented appellant
received inconsistent information in the notice for a hearing. 244 The notice stated
that he needed to wait for a call from the judge in order to join the hearing.245 He
234
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also received notice that he was required to call into the hearing using a particular
telephone number and code. 246 The appellant demonstrated good cause by
showing confusion. The Board remanded the case for a new hearing.
In July 2020, the Washington governor issued emergency proclamations
requiring various establishments, including fitness centers, to suspend indoor
activities in Washington State. 247 As a result of a workplace safety inspection, the
Department of Labor and Industries issued penalties to two fitness centers in
eastern Washington that kept their doors open to patrons.248 The controlling
regulation stated, "Where a business activity is prohibited by an emergency
proclamation an employer shall not allow employees to perform work."249 The
industrial appeals judge did not reach a determination of the validity or scope of
the emergency proclamation because he found that the evidence did not support
the violation.250 The Department of Labor and Industries presented insufficient
evidence to show employees were present at the fitness centers. 251 The
Department had the burden to prove that employees were exposed to a hazard,
and it failed to do so.252 The state agency was not excused from the responsibility
of presenting sufficient evidence, even in the face of the pandemic. 253
The governor recently extended Washington’s emergency orders until
January 11, 2021.254 In defiance of the governor's ban on indoor dining, at least
two restaurants—one in Olympia, Washington, and another in Chehalis,
Washington—have remained open. The Department of Labor and Industries
imposes steep fines of $2,000 to more than $9,000 per day on noncompliant
restaurants.255 The owners are at risk for losing their business licenses, as well as
contempt and criminal charges.256 One restaurant owner stated that he cannot
afford to pay his employees by limiting services to take out. 257
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4. Local Survey
During August and September of 2020, I conducted an informal survey of
industrial appeals judges in Washington State and administrative law judges in
Oregon.258 In Washington State, forty-five out of sixty-nine industrial appeals
judges responde6 to a survey about administrative hearings during COVID.259 All
of the judges worked remotely with paperless files. From March through August
2020, 70% of parties' requested continuances due to the pandemic. 260 During that
time, 64% of the judges noted a backlog of cases and 34% of the judges reported
that they completed proceedings within the time periods allowed. 261 89% of the
industrial appeals judges reported that notices were sent out timely; however,
scheduling and hearing notices did not necessarily contain accurate information
regarding call-in instructions for telephonic hearings, or provide information
about video hearings.262 In proceedings where parties were unable to access
video or telephonic hearings, the most common problem was proper equipment. 263
After the pandemic, approximately 15% of the judges reported that they would
prefer telephone hearings, while about 15% preferred video proceedings instead
of in-person hearings.264
In Oregon, all administrative law judges conducted most of their
proceedings by telephone prior to the pandemic. In September 2020, twenty-nine
out of fifty-one administrative law judges responded to the survey, and all of the
judges worked remotely with paperless files.265 From March through midSeptember 2020, most of the judges reported that more than 25% of the
continuances requested were due to the pandemic. During that time,
approximately 63% of the judges noted a backlog of cases and about the same
percentage reported that their proceedings were completed within the time periods
allowed.266 About 96% of the administrative law judges reported that notices
were sent out timely.267 In proceedings where parties could not access video or
telephonic hearings, the most common problem was the lack of proper
equipment.268 Approximately 75% of the judges reported that they would prefer
to conduct telephone hearings after the pandemic, while about 50% preferred
video proceedings instead of in-person hearings after the pandemic. 269
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5. National Survey
The National Conference of Administrative Law Judges (NCAL) and
NAALJ conducted a national survey over the course of one week in April 2020,
and received responses from eighty-eight administrative law judges from fortyfive state, local and federal agencies. 270 Among other things, the survey asked
about the problems that the judges encountered during the COVID-19
emergency.271 Possible responses included adding to the case backlog, difficulty
communicating with parties, difficulty communicating with attorneys, difficulties
accessing shared office drives/docket, difficulty with home connectivity (Wi-Fi)
or VPN, and a lack of technology training.272 The survey found that judges had
the most difficulty with the increased case backlog.273 The respondents expected
a 35 percent increase in the backlog when forums upgraded their operations.274
In answer to the question whether the judges were satisfied with the use of
telephone or video, the survey reported that 59 percent of those surveyed were
very satisfied with the use of telephones and videos for hearings, and 58 percent
believed that telephone and video hearings should continue after the
emergency.275
Not all the judges surveyed had complete access to electronic files and
documents.276 More than 50 percent of the respondents had a high percentage of
electronic dockets. In the age of technology and with the increase of
telecommuting during the pandemic, the lack of complete access to electronic
files presented a significant disadvantage. The authors of the survey commented
that the pandemic may have a "silver lining" - the increased efficiency of
hearings, the promotion of paperless files and a backlog reduction.277
III.

CONCLUSION AND RECOMMENDATIONS

A. Lessons Learned
Generally speaking, hearings begin in a similar fashion: assignment,
scheduling, preparation, organization, and presentation of evidence and witnesses.
The devil lies in the details. Due process emphasizes notice and a meaningful
opportunity to be heard. Parties must be given timely and accurate notice that
complies with regulations that delineate when, where, and how the hearing will
take place. If the notices do not state when, where and how the hearing will occur
(whether by telephone, video or some hybrid), the notices are not accurate and
cannot be timely.
270
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Whether the hearing is telephonic, virtual, or in-person, the parties must
file documents and deliver them to the adjudicator. In the past, litigants could
easily deliver documents by messenger. COVID-19 changed the modes of
delivery. Because of the exodus from the office, staff could not receive
documents in person. Electronic filing provided the only means of providing
documents or exhibits. At the best of times, self-represented litigants face a
challenging system that is difficult to navigate. As administrative hearings move
forward and virtual hearings increase, filing may present an obstacle for those
who do not have the knowledge or equipment to file electronically. This presents
another access issue for disadvantaged litigants or for those lacking updated
technology.
The administrative hearing door has opened to virtual hearings. As the
door has widened, technical issues that affect a party's opportunity to be heard
may be an obstacle to access and to making a complete record. Technical issues
range from a lack of equipment to broadband issues and connectivity problems.
Delays, freeze frames, audio issues, cutting in and out, the inability to mute or
unmute, and difficulties turning on and off cameras, are some of the problems that
people experience in the virtual hearing room. In addition, we cannot minimize
the "digital divide," where all participants, litigants, pro se appellants, or
individuals who do not speak English as their first language may not have access
to updated equipment, computers with cameras, smart phones or other devices
needed for remote hearings.
Beyond equipment and technical issues, a virtual or telephonic hearing
simply does not provide the same opportunities for visual contact and
communication. Are parties denied due process if the parties are required or
compelled to participate in a remote hearing? Professor George Berman says that
a judge cannot see demeanor and body language in a virtual hearing.278 When an
administrative judge cannot see beyond the video frame, or telephone, outside
activity and issues of control. Off-screen coaching or unidentified document
reviews are some of the potential areas of concern. 279
Parties may have to prepare differently for a virtual or telephonic hearing
than they do for an in-person hearing. For a remote hearing, judges must provide
different instructions for virtual participation, exhibits and testimony. If any of
the parties are unfamiliar with the hearing platform, such as Zoom or WebEx, the
hearing or mediation judge may consider offering a practice session or written
instructions in advance of the hearing. Parties may benefit from additional
instructions and translations if they are unrepresented or speak a language other
than English.
As mentioned, many judges have complained about technical difficulties
and equipment failures.280 Virtual hearings work more effectively with updated
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and reliable technology and litigants who know how to use it. 281 If there is a
freeze frame during a Zoom hearing, there is a fairly simple remedy: to disconnect
and reenter the virtual hearing room. Judges and parties would benefit from a
backup plan, which would include additional equipment consisting of a computer
or cell phone/landline. From another perspective, parties can control the Zoom
video screen and present their own documents as exhibits. This was the admitting
party has access to the screen and exhibit. They can scroll through the document
and control the way they want the participants to view the exhibit and how long to
display the exhibit. These features allow the judge to focus on the exhibit, the
admission process and the testimony.
Some of the concerns when moving into the digital door of administrative
hearings involve the expansion of the hearing room. Providing a meaningful
opportunity to be heard is dependent on the ability to be heard clearly. Audio
issues may depend on equipment and connectivity. Connectivity may rely on
broadband width and Internet capabilities.
Virtual remote hearings open the administrative hearing door in a way that
may facilitate participation. Parties do not have to spend as much time and
money on travel, and efficiency may be increased.282 However, additional issues
connected to virtual hearings need attention, such as the demeanor and credibility
of witnesses. Credibility determinations, assessment of demeanor, and general
observations of witnesses become more problematic than in an in-person
hearing.283
The limitations of technology raise the question of what is lost in a virtual
hearing. Some people are concerned about whether video hearings reveal the
entire picture. The judge, attorneys and witnesses cannot see outside activity
beyond the viewing range of the camera. A witness may choose to get a glass of
water off-screen, attend to their children, read a document, and talk or text another
person while testifying.284
Telephonic hearings may be more problematic due to the lack of visual
input, especially when there are audio issues. Making credibility judgments and
determinations of when and how to interact with the party where the judge
suspects that there are additional documents or people present, are topics that can
be raised prior to the hearing or during an introduction.285 At the same time, the
administrative hearing must balance the right to be heard, a meaningful
opportunity for hearing and the limitations of the hearing modality. 286
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As mentioned, may forums have granted continuances, delayed
proceedings and suspended in-person hearings, during the COVID-19 crisis.287
They contribute to case back logs, which the surveys reported as the most difficult
problem encountered during the pandemic. At the beginning of the pandemic,
continuances were liberally granted and good cause was redefined. As virtual
administrative hearings extend into 2021, postponements no longer serve the
same purpose. The administrative hearing process must promote timely and
reliable remote hearings on a consistent basis. Judges must evaluate the true
nature of a postponement and determine whether the continuance is for good
cause, not simply due to the pandemic or as a means of delay.
B. Recommendations for the Future
The pandemic pushed us into a dynamic new normal. People frequently
use the word, "unprecedented" when discussing COVID-19.288 We altered
traditions, social interactions and developed a new vocabulary. We formed safety
pods with our families and protective bubbles for sports teams.289 We shelteredin-place, drank “quarantinis,” made mistakes like covidiots, and held hearings and
family gatherings on Zoom.290 If Zoom crashes or an uninvited outsider “bombs,”
the hearing, we need help.291 The navigation of a lethal pandemic, with a
possible, new more contagious coronavirus variants rising at the time of this
writing, is unpredictable.292 Other unknowns exist; people in high-risk groups,
people with compromised immune systems may not return to mainstream
activities quickly.293 In-person hearings may put a segment of the population at a
higher risk, and we may see a greater demand for remote hearings.
The ghosts of pandemics past have returned. The past has a lesson to
teach; we cannot ignore history.294 We have seen illness, death, quarantines,
masks, and emergency restrictions during the smallpox epidemic, the black
plague, and SARS. We have seen COVID affect vulnerable populations, such as
people with disabilities and racial and ethnic minority groups.295 These groups
have been vulnerable in the past, and our communities have done this before, so
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why do we struggle? COVID-19 wreaked havoc for more than a year and caused
changes that have not been contemplated in the past. 296
In March 2020, in-person hearings came to an abrupt halt. Judges granted
continuances and back logs mounted. 297 As social distancing and restrictions
increased, remote hearings have grown in number as a result of the pandemic. As
the nation becomes vaccinated, and reopening phases begin in earnest, in-person
hearings will become more viable. When and how that will occur remain
questions for the future.
In the aftermath of the pandemic, the surveys indicate that we will likely
move away from in-person hearings.298 Virtual and telephonic hearings are here
to stay.299 However, they raise due process concerns as well as raise tensions
stemming from technical and equipment access issues.300 Many of the judges
surveyed indicated a preference to conduct post-pandemic proceedings
remotely.301 Some did not. Not all litigants can afford to purchase up-to-date
equipment or the other resources necessary to present their cases in a virtual
proceeding. During the pandemic, attorneys and self-represented parties
requested continuances that raised a preference for an in-person setting. The
parties typically stated that the judge needed to observe a witness's demeanor to
make credibility determinations and the parties needed to see all off-screen
activity.302 We must keep such considerations in mind so that parties may be
provided with a meaningful opportunity to be heard and an opportunity to make a
complete record.
Virtual hearings provide a viable option. Their benefits and disadvantages
provide room for growth in the areas of due process. We must consider
accessibility and connectivity issues in order to provide a meaningful opportunity
to be heard.303 The concept of notice does not appear to raise problems. We
cannot forget to pay attention to detail and cannot omit timely and accurate
information for notices of virtual proceedings.
Current case law provides an insight into restrictions, due process and
balance. Vaccinations, already in progress, provide good tidings and hope for the
end of the pandemic.304 Yet, they may bring challenges, similar to Jacobson.305
Since March 2020, the daunting task of improvising a virtual hearing amid
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emergency shut-down orders and quarantines has triggered the deprivation of
liberty interests and raised due process issues.306
The appearance of a virtual administrative hearing may be unique and
accommodate pandemic restrictions; however, the process presents risks.
Constitutional considerations require another look at what process parties require
and by when.307 The Mathews balancing test may be a helpful tool. 308 It is wellestablished and has proven to be reliable since it was introduced in 1976. 309 In
addition, the third prong of the test has the ability to balance government interests
and the public interest.310 In the face of a pandemic, it is more likely than not that
restrictions that infringe on an individual's interests will be imposed to slow the
spread.311 During those times, the tribunal will need to weigh the safety and
emergency procedures the government put into place during a health crisis as part
of the public interest against the individual's rights at risk of deprivation. 312
The length of the pandemic and the extent of symptoms and speed of
death has required adaptations and flexibility not fully contemplated by outbreaks
throughout history.313 The tension between due process and the limitations
required to contain the virus and reopen the administrative in-person hearing
process requires balancing. We do not know the extent of what balance
administrative hearings will need. As more vaccinations are made available to
nonessential workers, families and children, we may see challenges, such as those
occurred more than 100 years ago in Jacobson.314 As the population becomes
immunized, administrative proceedings may need further adaptations and
additional safety measures.315
The safeguards of the due process clause are more important than ever in
maintaining that balance. Justice Breyer's November 2020 dissent, addressing a
tiered occupancy restriction on places of worship, stated that the balance was
unclear.316 I agree. The cases, as well as the safety measures are not consistent.
Perhaps this is not dissimilar from the chaotic trajectory of COVID-19 itself.
That trajectory has seen super-spreading events, surges, warp-speed restrictions,
and adaptations.317 For the most part, due process challenges have not been
successful, and courts have found restrictive safety measures to be valid under the
police power of the states to control a public health crisis.318 But, the pandemic
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does not provide an exception to, nor the opportunity to minimize, due process
requirements.319
C. New Statutes to Promote Virtual Hearings
What role does the administrative law judge play, and what is her
authority? The administrative law judge should have discretion to decide whether
a remote hearing should proceed by video or telephone. However, parties may
want an option to stipulate a video hearing in lieu of an in-person proceeding.
The technical capabilities and limitations of witnesses, litigants and counsel must
be a consideration in the exercise of that discretion. In addition, the need for one
or more interpreters, the presence of unrepresented parties, and the availability of
proper equipment, also play a significant role in the decision of the hearing
format.320
The unpredictable and unprecedented closures, travel restrictions, and
economic and social unrest, coupled with a raging virus, provide challenges on a
personal and administrative level. Some may prefer repeating past practices.
Judges use different tools that have been successful in in-person hearings for
efficiency and to help make a complete record. 321 There is no need to abandon
past practices that promote accountability and consistency. These are hallmarks
of a reliable, effective administrative hearing.
David Freeman Enstrom stated that the legal system has a "declining
capacity to provide justice to ordinary Americans."322 In his article, Post-COVID
Courts, he discusses a reasonable expectation that a pandemic recovery will
include a backlog due to the increasing number of continued and stayed cases.323
The revolving door of shutdown, partial reopening and reopening, has
widened the window of unpredictability in the administrative process. Remote
hearings are likely to become more prevalent. 324 How common will they
become? Telephonic hearings are widely used in various states, such as Oregon,
Massachusetts, Washington, and North Carolina for unemployment insurance
appeals, health-related appeals, workers compensation hearings and other
matters.325
In the aftermath of a pandemic, there is work to be done.326 The disparate
treatment of minority litigants provides new and ongoing challenges for the
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administrative hearing process.327 Although one of the themes of this paper has
been the flexibility of due process; however, flexibility does not provide a
complete picture. The balancing test will be the driving force in future litigation,
and as Justice Breyer stated, the balance is unclear. 328 A significant number of the
cases discussed the flexibility of due process, which has been documented for
more than 100 years. Perhaps the unknowns emanate from the pandemic itself.
The course of the illness and its spread and fatalities have disrupted the nation as
well as the administrative hearing process. 329 Finding our way back is not
straightforward. Administrative hearings have changed, and judges need to adapt,
pay attention to due process and maintain safeguards.330 The underlying rights at
risk of deprivation still require due process, before or after the deprivation occurs.
A virtual hearing must be balanced against health and safety concerns.331
Consistency, developments in notices and a meaningful opportunity to be heard
are evolving.332 Accessibility, transparency, and balance, bellwethers of change,
need to be in the forefront as the vaccine becomes more available and in-person
hearings resume.333
D. Conclusion
Whether or not a vaccine and widespread vaccination program will turn
the tables of due process again, is unknown. What began as an overnight change
from in-person to virtual hearings will outlast the pandemic. The refrain of "Help,
I need somebody," is a reminder that we do not conduct hearings in a vacuum.
Virtual hearings are not easy, and they are only as strong as the weakest
technological link.
Virtual hearings have emerged as a blessing and a curse. With the
Administrative Law Judge as Zoom Master and administrator, involvement in a
virtual proceeding can be relatively difficult. When the remote hearing works as
planned, there may be technical and logistical issues. In a virtual hearing,
additional concerns have materialized regarding the off-screen, out of view
activity by witnesses and litigants. In-person hearings are preferred by many
because of credibility determinations and demeanor assessments. People rely on
the assistance of others to provide transparency and meaningful hearings with
complete records. However, hearings are not conducted in isolation, even in a
pandemic.
There are appellants and respondents who need assistance. Their voices
may have been silenced during COVID. Minorities, appellants without lawyers,
and non-English speakers have been lost in the shuffle throughout history. As
adjudicators, assistants, and staff, we cannot let that pattern continue.
327

Hobbes, supra note 15; see also Emily A. Benfer et al., Health Justice Strategies to Combat the
Pandemic: Eliminating Discrimination, Poverty, and Health Disparities During and After COVID-19, 19
YALE J. HEALTH POL'Y L. & ETHICS 122, 170–71 (2020).
328
Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020).
329
Quintana & Quintana, supra note 307, at 327–28.
330
Engstrom, supra note 205, at 250.
331
As Courts Restore Operations, supra note 198.
332
Graboyes, supra note 20, at 11, 15–17.
333
Id. at 22; see As Courts Restore Operations, supra note 198.

SPRING 2021

DUE PROCESS AND ADMINISTRATIVE HEARINGS IN THE T IME OF COVID-19

175

The pandemic has pushed the administrative hearing door open and
remote hearings have rushed in. Constitutional considerations require ongoing
attention. A virtual platform provides the distancing needed so that a hearing can
proceed safely. Due process needs to step in and provide constitutional
safeguards, as it has done in the past. Since COVID arrived in 2020, we have
suffered from a memory lapse. The trauma of the pandemic has skewed reality
and buried deep-seated memories. Past pandemics provide examples of
restrictions and adaptations to due process. Lessons from the history can serve as
a driving force to develop creative ways to provide a meaningful opportunity for
remote hearings. More attention to due process during remote hearings is needed
to provide the same access to disadvantaged groups and those who lack the
technology. "Help, I need somebody!" is both a call for assistance and a call to
action. Updated hearing rooms that address health and safety needs, updated
equipment, improved connectivity, and access to a separate, safe area with the
technology could provide disadvantaged parties with the tools for full
participation in the virtual process.
The flexibility of due process can only go so far. Ultimately, it is the
balance that will sustain the hearing process and move it forward into 2021. In
that journey, we cannot forget the appellants who walk through those doors,
before and after the pandemic, and have lost their way. Help! Our job is not
done.
As the late Justice Ruth Bader Ginsburg said, “I am ever hopeful that if
the court has a blind spot today, its eyes will be open tomorrow.”334
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