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California Supreme Court Survey
June 1991-November 1991

The California Supreme Court Survey provides a brief synopsis of recent deci-
gions by the supreme court. The purpose of the survey is to inform the reader
of the issues that have been addressed by the supreme court, as well as to serve
as a starting point for researching any of the topical areas. The decisions are
analyzed in accordance with the importance of the court’s holding and the ex-
tent to which the court expands or changes existing law. Attorney discipline
and judicial misconduct cases have been omitted from the survey.
I. ADMINISTRATIVE LAW. ... coiiiiiiiiiiiiiiiiiiinannannss
The Governor’s appointment calendars and
schedules are within the scope of the public interest
exemption from the disclosure requirements of the
Public Records Act because disclosure would
jeopardize the Governor’s deliberative process and
would pose a threat to the Governor’s physical
security: Times Mirror v. Superior Court .............

I CIVIL RIGHTS. . ittt evittiiineintrenrareonansnesonansansnns
Under the California Fair Employment and
Housing Act, the Fair Employment and Housing
Commission may not grant a victim of
discrimination compensatory damages for
emotional distress, and must limit the victim’s
award of punitive damages to $1000: Walnut Creek
v. Fair Employment and Housing Commiission..........

III. CONSTITUTIONAL LAW .. .oiviriniiiinnniiernencssenanansns
The inclusion of religious invocations and
benedictions at public high school graduation
ceremonies violates the First Amendment of the
United States Constitution: Sands v. Morongo Unified
School District .............coviiiiiiiiiiiiiiiin,

IV. CORPORATION LAW .....iioiiiiiiiiiiiiiaiiiiirinennannn.
A dissolved corporation remains subject to suit for
harm resulting from the corporation’s
predissolution activities discovered after
dissolution: Penasquitos, Inc. v, Superior Court.......

V. CRIMINAL LAW ... itiiiiiiii i iaeiiieeinnnaenneanarnenns
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A. A person’s driver’s license may not be suspended or

revoked for refusing to submit to chemical testing
Sollowing an arrest for driving under the influence
of drugs or alcohol unless the arresting officer
observed volitional movement of the vehicle: Mercer
v. Department of Motor Vehicles ......................
In determining liability as an aider and abettor to
robbery, a robbery is not confined to a fixed place
or time but continues so long as the stolen property
is being carried away to a place of temporary
safety: People v. CoOper.........c.covvvnvenneraenenen.
A patient found not guilty by reason of insanity
and committed to a state hospital may not demand
a jury trial to determine whether the patient is
eligible for supervised outpatient placement in a
community mental health program: People v.

B 1L

DEATH PENALTY LAW ...ttt iirinneeenns

This survey provides an analysis of the California
Supreme Court’s automatic review of cases
imposing the death penalty. Rather than a case-by-

case approach, this section focuses on the key issues .

under review by the court and identifies trends and
shifts in the court’s rationale ............... e

FAMILY LAw....... e eeeeeereteteataseittttanerrenstbannn

In a child support enforcement action brought by
the district attorney on behalf of the custodial
parent, a trial court may allocate the federal tax
dependency exemption to the noncustodial parent.
This procedure does not violate the custodial
parent’s due process rights, even though that parent
is not a party to the proceeding: Monterey County v,
L0017 7 ) 1

A. The explicit language, structure and purpose of the

Employee Retirement Security Act of 1974 (ERISA)
demonstrates a congressional intent to preempt
Civil Code section 3111, which creates liens on
property in favor of trust funds established
pursuant to collective bargaining agreements:
Carpenters Southern California Administrative
Corporation v, El Capitan Development Corporation . ...
Under the National Bank Act, a terminated
national bank officer is precluded from filing a
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state law action for wrongful termination only

where the board of directors removed the officer or

the directors approved or ratified the removal:

Wells Fargo Bank v. Superior Court ................... 822

IX. PROPERTY LAW ... ...iiiiiiiiiiiiiinieennenns ereieeaens 827
A. After spousal separation but before dissolution

proceedings, because the marriage is still in effect,

the character of community property remains
unchanged. During this period (1) both spouses

must consent to any sale, conveyance, encumbrance

or lease greater than one year involving community
property, and (2) a nonconsenting spouse, who

brings suit during the marriage, may invalidate the
trangfer in its entirety: Droeger v. Friedman, Sloan &
ROSS .« oviiiieitiieteiitianerenrernsenossonsonssannas 827
In an action against a title insurer for breach of the
duty to defend, the limitation period provided in

section 339(1) of the Civil Procedure Code accrues

upon discovery of loss or harm, but is equitably

tolled until entry of final judgment in the

underlying action: Lambert v. Commonwealth Land

Title Ins. Co. . ...oiiviiiiiiii it iii it ieiiieinennas 836

X, TAX LAW L.ttt ittt ittt iiscieiasieitiiarnnannens 838

Charter city taxation of financial corporations is a
matter of statewide concern, cannot be considered a
“municipal affair,” and is subject to preemption by

the State: California Federal Savings and Loan

Association v. City of Los Angeles..................... 838

XL, TORT LAW . oiiitiittiieiieireneeeteernteneessancnnennsns 842
A. To obtain an award of punitive damages, a )

B.

plaintiff must introduce evidence of a defendant’s
financial status: Adams v. Murakami ................ 842
In a failure to warn cause of action, under strict
liability, state of the art evidence is admissible as a
relevant defense: Anderson v. Owens-Corning

Fiberglass Corp ........... e 846
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I. ADMINISTRATIVE LAw

The Governor’s appointment calendars and schedules are
within the scope of the public interest exemption from
the disclosure requirements of the Public Records Act
because disclosure would jeopardize the Governor’s
deliberative process and would pose a threat to the
Governor’s physical security: Times Mirror v. Superior
Court,

I. INTRODUCTION

In Times Mirror Co. v. Superior Court,1 the California Supreme
Court considered whether the Governor properly refused a newspa-
per’s request pursuant to the Public Records Act (“The Act”) to
disclose “appointment schedules, calendars, notebooks, and any docu-
ments that would list [the Governor’s] daily activities as governor
from [his] inauguration in 1983 to the present.”2 The records re-
quested were exhaustive itineraries of the governor’s daily activities.3
The Times Mirror sought injunctive and declaratory relief on the
grounds that the information requested was within the purview of
the Act,4 and hence, subject to public scrutiny.5 In opposition, the
Governor asserted the requested documents fell within the Act’s cor-
respondence and public interest exemptions.8

. 1. 53 Cal. 3d 1325, 813 P.2d 240, 283 Cal. Rptr. 893 (1991). Justice Arabian wrote
the majority opinion with Chief Justice Lucas, Justice Panelli and Justice Baxter con-
curring. Justices Mosk and Kennard wrote separate dissenting opinions with Justice
Broussard joining in both.

2. Id. at 1329, 813 P.2d at 241, 283 Cal. Rptr. at 894. The Act declares that “access
to information concerning the conduct of the people’s business is a fundamental and
necessary right of every person in this state.” CAL. GOV'T CODE § 6250 (West 1980 &
Supp. 1992). The governor concedes that his appointment calendars and schedules are
“public records” under the Act. Section 6252 of the Act defines public records to in-
clude “any writing containing information relating to the conduct of the public’s busi-
ness prepared, owned, used, or retained by any state or local agency regardiess of
physical form or characteristics.” CAL. GOV'T. CODE § 6252(d) (West 1980 & Supp.
1992). The Governor did not contend his documents were outside the scope of the Act,
but rather that they were exempt from disclosure. I‘tmes Mirror, 53 Cal. 3d at 1329,
813 P.2d at 241, 283 Cal. Rptr. at 894.

3. Times Mirror, 53 Cal. 3d at 1330-31, 813 P.2d at 241, 283 Cal. Rptr. at 895.

4. Id. at 1329, 813 P.2d at 241, 283 Cal. Rptr. at 894.

5. See supra note 2. The purpose of the Act is to make public information avail-
able “to permit the public to decide for itself whether government action is proper.”
Washington Post Co. v. United States Dept. of Health and Human Serv., 690 F.2d 252,
264 (D.C. Cir. 1982).

6. Times Mirror, 53 Cal. 3d at 1329, 813 P.2d at 241, 283 Cal. Rptr. at 894. The
correspondence exemption to the Act provides:

Correspondence of and to the Governor or employees of the Governor’s office

or in the custody of or maintained by the Governor’s legal affairs secretary,

provided that public records shall not be transferred to the custody of the

Governor’s legal affairs secretary to evade the disclosure provisions of this

chapter.
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The court of appeal held the documents were accessible, as strict
factual accounts of the Governor’s past meetings.” The supreme
court reversed, finding no correspondence exemption,8 but holding
the records fell within the public interest exemption because they
implicated the Governor’s deliberative process® and represented a
possible threat to the Governor’s physical security.10

II. TREATMENT OF THE CASE

In Times Mirror, the supreme court found California Government
Code Section 6255, the “catchall” public interest exemption, disposi-
tive.1l Section 6255 provides: “The agency shall justify withholding
any record by demonstrating . . . that on the facts of the particular
case the public interest served by not making the record public
clearly outweighs the public interest served by disclosure of the rec-
ord.”12 The majority’s two-fold analysis addressed both the delibera-
tive process privilege and security risks.

First, the supreme court found a patent intrusion into the gover-
nor’s deliberative process.13 The deliberative process privilege ex-
empts documents from public scrutiny if the disclosure exposes the
policy-formulation process, thereby inhibiting the flow of candid in-
formation to the Governor.l¢ The majority equated disclosing the

CAL. Gov’'T CODE § 6254(1) (West 1980 & Supp. 1992).
The public interest exemption to the Act provides:

The agency shall justify withholding any record by demonstrating that the

record in question is exempt under the express provisions of this chapter or

that on the facts of the particular case the public interest served by not mak-

ing the record public clearly outweighs the public interest served by disclo-

sure of the record.

CAL. Gov't CoDE § 6255 (West 1980 & Supp. 1992).

7. Times Mirror, 53 Cal. 3d at 1332, 813 P.2d at 243, 283 Cal. Rptr. at 896.

8. Id. at 1337, 813 P.2d at 247, 283 Cal. Rptr. at 900. The correspondence exemp-
tion was limited to the governor’s letters; however, the governor’s appointment calen-
dars and schedules were outside of this exemption. Id.

9. Id. at 1343, 813 P.2d at 250, 283 Cal. Rptr. at 903.

10. Id. at 1329, 813 P.2d at 252-53, 283 Cal. Rptr. at 904-06. Once the court deter-
mined the records fell within the public interest exception, a balancing of interests was
required. Id.

11. Id. at 1338-39, 813 P.2d at 247, 283 Cal. Rptr. at 901. Section 6255 aims to bal-
ance the competing interests of disclosure. Id. “Nothing in the text or history of sec-
tion 6255 limits its scope to specific categories,” and each case must be considered on
its own particular facts. Id. at 1339, 813 P.2d at 248, 283 Cal. Rptr. at 901.

12. CAL. Gov'T CODE § 6255 (West 1980 & Supp. 1992). See supra note 6.

13. Times Mirror, 52 Cal. 3d at 1343, 813 P.2d at 251, 283 Cal. Rptr. at 904.

14. Id. at 1342, 813 P.2d at 251, 283 Cal. Rptr. at 903. See Dudman Communications
v. Department of the Air Force, 815 F.2d 1565, 1568 (D.C. Cir. 1987) (disclosure of
materials exposing decision-making process undermines the agency’s ability to perform
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identity of persons with whom the Governor has met with “revealing
the substance or direction of the Governor’s judgment and mental
processes.”15 This information, according to the court, reflects the in-
dividuals and interests the Governor considered important.16 The
court hypothesized that a meeting between the Governor and a politi-
cally unpopular group, for example, or even routine meetings be-
tween the Governor and legislators, might be discouraged if the
information were regularly revealed to the public. Such revelations,
therefore, would disrupt the Governor’s deliberative process.1?

Second, the court believed disclosure of the requested documents
could pose a threat to the Governor’s physical security.18 The reports
detailed the Governor's duties, companions, aircraft and ground
transportation, essentially detailing every event in the course of his
day, including times the Governor “is likely to be alone.”1® The court
reasoned such schedules and calendars could allow a reader to iden-
tify patterns of behavior indicating the times and places where the
Governor is particularly vulnerable.20

In her dissent, Justice Kennard outlined the history and purpose of
the Act.2! She argued that to qualify under the Section 6255 deliber-
ative process privilege, the “document must be both predecisional
and deliberative,”22 and that in this case, neither element was satis-
fied.23 The documents were not predecisional because the Governor

its functions); Jordan v. United States Dep’t of Justice, 591 F.2d 753 (D.C. Cir. 1978)
(even if content of document is factual, it remains exempt from public view if it is re- -
lated to the policy formulating process).

15. Times Mirror, 52 Cal. 3d at 1343, 813 P.2d at 251, 283 Cal. Rptr. at 904.

16. Id.

17. Id. at 1344, 813 P.2d at 251, 283 Cal. Rptr. at 904. The court found the factual
content of the records essentially deliberative, noting that the Governor’s strategies on
continuing policies might be prematurely revealed. Id.

18. Id. at 1346, 813 P.2d at 253, 283 Cal. Rptr. at 906. The Times’ argument that
the Governor waived his security interest by providing “public schedules” of the times
and places the Governor is scheduled to speak, was dismissed. These itineraries do not
contain the specific details of the schedules and calendars requested. Id.

19. Id. at 1330-31, 813 P.2d at 242, 283 Cal. Rptr. at 895.

20. Id. at 1346, 813 P.2d at 253, 283 Cal. Rptr. at 906.

21. Id. at 1350, 813 P.2d at 255, 283 Cal. Rptr. at 909 (Kennard, J., dissenting). Jus-
tice Kennard traced the origin of the Act from its model, the federal Freedom of Infor-
mation Act (FOIA). 5 U.S.C. § 552 (1988). She noted that FOIA's exemption 5, which
is similar to the public interest exemption, was termed by the United States Supreme
Court to be a “somewhat Delphic provision.” Times Mirror, 53 Cal. 3d at 1351 n.4, 813
P.2d at 256 n.4, 283 Cal. Rptr. at 910 n.4 (quoting United States Dep’t of Justice v. Ju-
lian, 486 U.S. 1, 11 (1988)). Justice Mosk's dissent was written to amplify Justice Ken-
nard’s and, therefore, is treated second.

22. Times Mirror, 53 Cal. 3d at 1352, 813 P.2d at 257, 283 Cal. Rptr. at 910 (Ken-
nard, J., dissenting). See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151-54 (1975).

23. Times Mirror, 53 Cal. 3d at 1352, 813 P.2d at 257, 283 Cal. Rptr. at 910 (Ken-
nard, J.,'dissenting). !
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did not prove they contributed to an agency decision or policy.24 Fur-
ther, they were not deliberative because they merely named persons
who met with the Governor, without revealing the substance of those
meetings.25 Governors do not meet with only those whose views they
are inclined to favor.26 Moreover, she recognized a substantial public
interest in knowing who “seek[s] to influence the Governor’s deci-
sions on critical issues.”27 ’

Furthermore, Justice Kennard dismissed the potential security
threat argument as inapt, because disclosing these records would not
elevate the risk to the Governor above that normally accepted by
public officials.28 She emphasized that any information in the re-
quested materials capable of invoking the Governor’s deliberative
process privilege or leading to a potential security risk could be easily
segregated from the bulk of the documents. The schedules and cal-
endars would thus be accessible to public scrutiny.2?

Justice Mosk’s dissent heralded Justice Kennard’s opinion as “ir-
refutable” and questioned the majority’s public policy analysis.30
Proclaiming secrecy as anathema to democracy, Justice Mosk chal-
lenged the governor’s secrecy as legally unjustifiable.3? The Presi-
dent of the United States releases a daily schedule to the media in
advance of events, and hence, Justice Mosk asked whether the gover-
nor’s activities require more protection from publie scrutiny than the
President’s.32 Justice Mosk asserted that no statutory or constitu-

24. Id. (Kennard, J., dissenting). This privilege does not protect “post decisional
or non-decisional meetings.” Id (Kennard, J., dissenting).

25. Id. at 1352, 813 P.2d at 257-58, 283 Cal. Rptr. at 910-11 (Kennard, J., dissenting).
See Note, The Freedom of Information Act and the Exemption for Intra-agency Memo-
randa, 86 HARV. L. REv. 1047, 1065-66 (1973) (names are factual material that fall
outside the exemption).

26. Times Mirror, 53 Cal. 3d at 1354, 813 P.2d at 258, 283 Cal. Rptr. at 911 (Ken-
nard, J., dissenting). )

27. Id. at 1354, 813 P.2d.at 258, 283 Cal. Rptr. at 911 (Kennard, J., dissenting). See
Van Bourg, Allen, Weinberg & Roger v. NLRB, 751 F.2d 982, 985 (8th Cir. 1985) (the
deliberative process privilege does not protect records of parties seeking to influence
government decisions). See generally Russell L. Weaver & James T.R. Jones, The De-
liberative Process Privilege, 54 Mo. L. REV. 279, 300 (1989).

28. Times Mirror, 53 Cal. 3d at 1357-58, 813 P.2d at 261, 283 Cal. Rptr. at 913-14
(Kennard, J., dissenting). Justice Kennard cited legislators in public session and
judges in public hearings as examples of ordinarily accepted risks. Id. (Kennard, J.,
dissenting).

29. Id. at 1349-50, 813 P.2d at 255, 283 Cal. Rptr. at 908 (Kennard, J., dissenting).

30. Id. at 1347, 813 P.2d at 254, 283 Cal. Rptr. at 907 (Mosk, J., dissenting).

31. Id. at 1347-48, 813 P.2d at 254, 283 Cal. Rptr. at 907 (Mosk, J., dissenting).

32. Id. at 1348, 813 P.2d at 254-55, 283 Cal. Rptr. at 907-08 (Mosk, J., dissenting).
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tional provision provides the governor with the right of secrecy.33

III. CONCLUSION

A representative democracy recognizes the need not only for the
free flow of information to an enlightened electorate, but also the
leader’s need for a certain level of confidentiality to ensure a candid
exchange of critical information.3¢ The Public Records Act requires
that public business fall under “the hard light of full public scru-
tiny.”s5 The supreme court, in Times Mirror, determined that the
Governor’s schedules and calendars dating back five years were pub-
lic records, but were exempt from disclosure because the public in-
terest in the Governor’s deliberative processes and physical safety
clearly outweighed the public interest in disclosure.38 Further,
whatever merit existed in disclosure was crushed under the massive
weight of requests for literally thousands of documents.37

Although the majority found the Times Mirror request unfeasible,
‘the dissenting opinions are noteworthy. Secret government activities
breed distrust and derision between the governed and those who gov-
ern,38 while the free flow of information to the electorate ensures
healthy self-government.3? Citizens must hold their governors and
other public officers accountable for their time and activities. The
extent to which Times Mirror expands the deliberative process privi-
lege, protecting the identity of persons with whom a governor has
met, raises privilege issues affecting all levels of responsible public
officials.

DEAN THOMAS TRIGGS

33. Id. at 1349, 813 P.2d at 255, 283 Cal. Rptr. at 908 (Mosk, J., dissenting). Mosk
cited Justice Kennard’s dissent as authority for this assertion. Id. (Mosk, J.,
dissenting).

34. Id. at 1328-29, 813 P.2d at 241, 283 Cal. Rptr. at 894.

35. Tennessean Newspapers, Inc. v. Federal Hous. Admin., 464 F.2d 657, 660 (6th
Cir. 1972). See supra notes 2 and 20. )

36. Times Mirror, 53 Cal. 3d at 1344-45, 813 P.2d at 252-53, 283 Cal. Rptr. at 905-06.

37. Id. at 1345, 813 P.2d at 252, 283 Cal. Rptr. at 905.

38. Nebraska Press Ass’'n v. Stuart, 427 U.S. 539, 587 (1976) (discussing the impor-
tance of open proceedings in criminal cases).

39. John Doe Agency v. John Doe Corp., 493 U.S. 146 (1989) (access to information
provides a check on government abuse and corruption).
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II. CIviL RIGHTS

Under the California Fair Employment and Housing
Act, the Fair Employment and Housing Commission
may not grant a victim of discrimination compensatory
damages for emotional distress, and must limit the
victim's award of punitive damages to $1000: Walnut
Creek v. Fair Employment and Housing Commission.

I. INTRODUCTION

In Walnut Creek v. Fair Employment & Housing Commission,!
the California Supreme Court? held the Fair Employment and Hous-
ing Commission violated the judicial powers clause of the California
Constitution3 by awarding a victim of racial diserimination compensa-
tory damages for emotional distress. The court also limited the vic-
tim’s punitive damage award against apartment complex operators,
responsible for multiple acts of racial discrimination, to $1000—the
maximum amount recoverable for a single discriminatory act.4 The
case presented the supreme court with its first opportunity to review
the constitutionality of an administrative agency’s award of “general”
compensatory damages.5

Section 12987 of the Fair Employment and Housing Acté authorizes
the Fair Employment and Housing Commission [“Commission”] to
order a respondent found in violation of the act’s housing provisions

1. 54 Cal. 3d 245, 814 P.2d 704, 284 Cal. Rptr. 718 (1991).

2. Justice Panelli wrote the majority opinion in which Chief Justice Lucas and
Justices Mosk, Arabian, and Baxter concurred. Justice Kennard dissented in an opin-
ion in which Justice Broussard joined.

3. CAL. CONST. art. VI, § 1.

4. Walnut Creek, 54 Cal. 3d at 270, 814 P.2d at 719, 284 Cal. Rptr. at 733.

5. Id. at 256, 814 P.2d at 709, 284 Cal. Rptr. at 723. The court stated it had set out
the approach for resolving questions of an administrative agency’s authority to award
compensatory damages in McHugh v. Santa Monica Rent Control Bd., 49 Cal. 3d 348,
371-74, 777 P.2d 91, 106-08, 261 Cal. Rptr. 318, 332-35 (1989). Walnut Creek, 54 Cal. 3d
at 256, 814 P.2d at 709, 284 Cal. Rptr. at 723. In McHugh the court held that the Fair
Employment and Housing Commission, in awarding treble damages against landlords
who had charged excess rent, violated the judicial powers doctrine, stating:

. [W]e believe that the power to award treble damages in the present context
poses a risk of producing arbitrary, disproportionate results that magnify, be-
yond acceptabile risks, the possibility of arbitrariness inherent in any scheme
of administrative adjudication.

McHugh, 49 Cal. 3d at 378, 777 P.2d at 111, 261 Cal. Rptr. at 338 (citing 2 AREEDA &

TURNER, ANTITRUST LAW 150 (1978); Comment, Antitrust Enforcement by Private Par-

ties: Analysis of Developments in the Treble Damage Suit, 61 YALE L.J. 1010, 1062

(1952) (discussing policy reasons against private actions for treble damages)).

6. CAL. Gov'T CoDE §§ 12900-12999 (West 1980 & Supp. 1992).
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to pay “punitive damages in an amount not to exceed one thousand
dollars ($1000) . . . and the payment of actual damages.”? In 1979,
Robert Cannon, an African-American, applied to rent an apartment
at the 418 unit Walnut Creek Manor complex.8 The apartment man-
ager told Cannon he would place Cannon on a waiting list and that
Cannon should check back periodically.? In 1982, the manager re-
peatedly thwarted Cannon’s attempts to obtain an apartment in the
complex or learn his position on the waiting list. Cannon later spoke
with a non-African-American who told Cannon that he had applied
to Walnut Creek Manor a few months ago and had moved in the
same month.1® Cannon thereupon filed a complaint with the Com-
mission.}! The Commission determined that Walnut Creek Manor,
its owner, and its manager had discriminated against Cannon on the
basis of his race and awarded him $50,000 in compensatory damages
for emotional distress and $40,635 in punitive damages (calculated at
$1000 for each of 35 apartment rentals to people who applied after
Cannon, plus interest).12 Reviewing the trial court’s decision to re-
mand to the Commission, the California Court of Appeal struck the
$50,000 emotional distress compensatory damage award, but upheld
the punitive damage award.13

The supreme court accepted the Court of Appeal’s determination
that the defendants had committed unlawful racial discrimination;14
however, it reversed the punitive damages award and modified the
Court of Appeal’s judgment to strike the $50,000 emotional distress
compensatory damages award.15

7. CAL. GoV'T CODE § 12987 (West 1980 & Supp. 1992). See generally 8 B. WITKIN,
SUMMARY OF CALIFORNIA LAw, Constitutional Law § 764 (9th ed. 1988) (explaining the
goal and scope of the Fair Employment and Housing Act and declaring that “[l]iberal
construction is required”).

8. Walnut Creek, 54 Cal. 3d at 252, 814 P.2d at 706, 284 Cal. Rptr. at 720.

9. Id

10. Id. at 253, 814 P.2d at 707, 284 Cal. Rptr. at 721.

11. 1d

12. Id The Commission decided to impose significant punitive damages after
learning the apartment manager of Walnut Creek Manor apartments had discussed
Cannon with the apartment complex owner and received information from the
owner’s lawyer on “how to treat” Cannon and how to refuse to rent to “undesirable”
applicants. Jd. at 252-53, 814 P.2d at 707, 284 Cal. Rptr. at 721. Based on the lawyer’s
opinion letter, the manager requested that Cannon fill out a questionnaire, even
though no such request was made to anyone else on the waiting list. Id. at 253, 814
P.2d at 707, 284 Cal. Rptr. at 721. See also infra note 40 and accompanying text.

13. Walnut Creek, 54 Cal. 3d at 254, 814 P.2d at 707-08, 284 Cal. Rptr. at 721-22.

14. Id. at 254-55 n.3, 814 P.2d at 708 n.3, 284 Cal. Rptr. at 722 n.3.

15. Id. at 273, 814 P.2d at 721, 284 Cal. Rptr. at 735.
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II. TREATMENT OF THE CASE
A. Compensatory Damages for Emotional Distress

In Walnut Creek, the Commission argued that the supreme court
should not substitute its judgment for the legislature’s by allowing an
agency to award compensatory damages for emotional distress.16 The
Commission cited cases holding that due process requires that when
the legislature allows an administrative agency to award monetary
damages pursuant to the agency’s express purpose, courts should
limit their inquiry to whether the agency’s specific remedy is proce-
durally fair and relates to the legislative goal.1? The Commission in-
sisted that the Fair Employment and Housing Act clearly authorized
the Commission to award compensatory damages to further the legit-
imate purpose of eradicating housing discrimination.1®8 The supreme
court rejected the Commission’s due process analysis19 and instead
implemented a judicial powers inquiry. Relying on McHugh v. Santa
Monica Rent Control Board,20 the court outlined a two-prong test for
determining whether an agency’s action violates the judicial powers
clause of the California Constitution.2t The court first determined
whether the compensatory damage award for emotional distress22
was “ ‘reasonably necessary’ to accomplish the commission’s legiti-

16. Id. at 257, 814 P.2d at 709, 284 Cal. Rptr. at 723.

17. Id. See, e.y., Hale v. Morgan, 22 Cal. 3d 388, 397-98, 584 P.2d 512, 518, 149 Cal.
Rptr. 375, 380-81 (1978) (interpreting due process principles as limiting court’s inquiry
into agency's actions to the determination of procedural and purpose propriety).

18. Walnut Creek, 54 Cal. 3d at 257, 814 P.2d at 709, 284 Cal. Rptr. at 723. See
supra note 7.

19. Walnut Creek, 54 Cal. 3d at 257, 814 P.2d 709-10, 284 Cal. Rptr. 723-24.

20. 49 Cal. 3d 348, 371-73, 777 P.2d 91, 106-08, 261 Cal. Rptr. 318, 332-35 (1989). See
supra note 5.

21. Walnut Creek, 54 Cal. 3d at 256, 814 P.2d at 709, 284 Cal. Rptr. at 723. The
McHugh court based its judicial powers test on tests used in other states, finding no
modern California decision on the precise question. McHugh, 49 Cal. 3d at 374-75, 777
P.2d at 107-08, 261 Cal. Rptr. at 335.

22. The court analyzed the Government Code section 12987 remedy of awarding
“actual damages” to determine whether to give the term abnormal meaning. Walnut
Creek, 54 Cal. 3d at 255, 814 P.2d at 708-09, 284 Cal. Rptr. at 722-23 (citing OLECK, DAM-
AGES TO PERSON AND PROPERTY 22 (1961)). See 22 AM. JUR. 2D Damages § 24 (1961); 23
CAL. JUR. 3D Damuages §§ 12-18 (1975 & Supp. 1991) (discussing the general meaning of
“actual damages” in the common law context). The court found nothing in the Fair
Employment and Housing Act to suggest it should give the term “actual damages” any
meaning contrary to its common law definition. Walnut Creek, 54 Cal. 3d at 255, 814
P.2d at 708, 284 Cal. Rptr. at 722. See also Hess v. Fair Empl. & Hous. Comm'n., 138
Cal. App 232, 237, 187 Cal. Rptr. 712, 715 (1982). Cf. Morehead v. Lewis, 432 F. Supp.
674, 678 (N.D. Ill. 1977) (construing the damages provision of the federal fair housing
act); Weider v. Hoffman 238 F. Supp. 437, 445 (M.D. Pa. 1965) (citing 25 C.J.S. Damages
§ 2 (1952)). ‘
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mate regulatory purposes.”23 The court articulated the Fair Employ-
ment and Housing Act’s purpose as primarily “to prevent and
eliminate specified discriminatory practices in the sale or rental of
housing.”2¢ The court then noted that historically, cease and desist
orders25 and corrective reimbursement relief had predominantly, and
effectively, enforced the act’s purposes.26 Accordingly, it concluded
the availability of compensatory damages for emotional distress was
an unnecessary additional remedy which failed the first prong of the
judicial powers test.27 ‘

In applying the second prong, the court assessed “whether the
challenged remedial power is merely incidental to a proper, primary
regulatory purpose.”28 The court found that the Commission’s power
to compensate for emotional harm was incidental to the Commis-
sion’s primary goal of insuring the same or comparable housing.29
Thus, the court held the Commission’s emotional distress award
failed both prongs of the judicial powers test.30 Accordingly, the
court indicated the Commission must limit awards to verifiable out-
of-pocket compensatory damages, such as increased rent and
utilities.s1

B. Punitive Damages

Section 12920 of the Fair Housing and Employment Act authorizes
the Commission to order payment of $1000 in punitive damages for

23. Walnut Creek, 54 Cal. 3d at 258-59, 814 P.2d at 711, 284 Cal. Rptr. at 725.

24. Id. at 257, 814 P.2d at 710, 284 Cal. Rptr. at 724 (citing Peralta Community Col-
lege Dist. v. Fair Empl. and Hous. Comm’n., 52 Cal. 3d 40, 48, 801 P.2d 357, 362, 276 Cal.
Rptr. 114, 118-19 (1990)). See generally 51 CAL. JUR. 3D §§ 60-61 (1979 & Supp. 1991)
(discussing policy against housing accommodation discrimination).

25. See CAL. Gov't CODE § 12987 (West 1980 & Supp. 1992) (explaining cease and
desist procedures). See generally 8 B. WITKIN, SUMMARY OF CALIFORNIA LAw, Consti-
tutional Law § 770 (9th ed. 1988) (explaining hearing and enforcement stages).

26. Walnut Creek, 54 Cal. 3d at 260-61, 814 P.2d at 712, 284 Cal. Rptr. at 726.

27. Id. at 261, 814 P.2d at 713, 284 Cal. Rptr. at 727. The court warned that al-
lowing unbridled damage awards could potentially cause the damages issue to domi-
nate the administrative hearing. Id. at 261-62, 814 P.2d at 713, 284 Cal. Rptr. at 727.

28. Id. at 262, 814 P.2d at 713, 284 Cal. Rptr. at 727. See supra notes 7 and 24 and
accompanying text (discussing purposes of the Fair Employment and Housing Act).

29. Walnut Creek, 54 Cal. 3d at 262, 814 P.2d at 713, 284 Cal. Rptr. at 727. The
court noted that it had previously held that “ ‘[tJhe power to award compensatory and
punitive tort damages to an injured party is a judicial function.'” Id. (quoting Youst v.
Longo, 43 Cal. 3d 64, 80, 729 P.2d 728, 738-39, 233 Cal. Rptr. 294, 304-05 (1987)). Accord
Curtis v. Loether, 415 U.S. 189, 196 (1974). Further, the court noted that general com-
pensatory damages for emotional distress are difficult to fix; therefore, courts have tra-
ditionally left their quantification to the trier of fact. Walnut Creek, 54 Cal. 3d at 263,
814 P.2d at 714, 284 Cal. Rptr. at 728. See generally Robert G. Schwemm, Compensa-
tory Damages in Federal Fair Housing Cases, 16 HArRv. C.R.-C.L. L. REv. 83 (1981)
(noting difficulty of fixing discrimination damages).

30. Walnut Creek, 54 Cal. 3d at 265, 814 P.2d at 716, 284 Cal. Rptr. at 730.

31. Id. at 266, 814 P.2d at 716, 284 Cal. Rptr. at 730.
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“discrimination because of race, color,” or other unlawful grounds.32
Under this section, the Commission argued that each of the 35 times
Walnut Creek chose a more recent non-Black applicant over Cannon
constituted a separate discriminatory act.38 The supreme court de-
clined the Commission’s interpretation; instead, it concentrated on
the wording of section 12987(2) which allows the Commission to or-
der punitive damages upon a finding of any ‘“unlawful practice.”’34
The court contended that it must interpret the word “practice” to
mean a course of conduct, encompassing an act which may be per-
formed often, customarily, or habitually.35 Thus, the court held that
where one individual is vietim to multiple acts of any one form of dis-
criminatory conduct at the hands of a single perpetrator, the victim
has established only one unlawful practice, punishable by a maxi-
mum of $1000 in punitive damages.36

C. Dissenting Opinion

In dissent, Justice Kennard argued the majority decision severely
impairs the Fair Employment and Housing Act’s administrative en-

32. CAL. Gov'T CODE § 12920 (West 1980 & Supp. 1992).

33. Walnut Creek, 54 Cal. 3d at 267-68, 814 -P.2d at 717, 284 Cal. Rptr. at 731. The
court of appeal agreed with the Commission’s calculations of punitive damages and in-
terest costs. See supra note 13 and accompanying text.

34. Walnut Creek, 54 Cal. 3d at 269, 814 P.2d at 704, 284 Cal. Rptr. at 718. The
court noted that the act allowed the Commission, upon finding any “unlawful prac-
tice,” to award punitive damages. Id. See CAL. GOV't CODE § 12987(2) (West 1980 &
Supp. 1992). The Fair Employment and Housing Act interfaces with other California
civil rights provisions. Section 12955(a), which enumerates unlawful practices, prohib-
its “any person subject to the provisions of Section 51 of the Civil Code, as that section
applies to housing accommodations, . . . [from discriminating] against any person be-
cause of race . . .."” CAL. GOV'T CODE § 12955(a) (West 1980). Civil Code section 51,
commonly called the Unruh Civil Rights Act, guarantees equal accommodations in
business facilities. CAL. Crv. CODE § 51 (West 1982 & Supp. 1991). See generally 8 B.
WITKIN, SUMMARY OF CALIFORNIA LAW, Constitutional Law § 748 (9th ed. 1988).

35. Walnut Creek, 54 Cal. 3d at 269, 814 P.2d at 704, 284 Cal. Rptr. at 718. The
court observed that although section 12987 enumerates unlawful practices, it does not
define the term “practice.” Id. The court found, however, that the term “practice” is
defined unambiguously as “ ‘[r]epeated or customary action; habitual performance; a
succession of acts of similar kind; custom; usage.’ ” Id. (quoting BLACK'S LAW DICTION-
ARY 1172 (6th ed. 1990)). See also CAL. GOV'T CODE § 12955(g) (West 1980) (connecting
unlawful “acts” with unlawful “practices”).

36. Walnut Creek, 54 Cal. 3d at 270, 814 P.2d at 719, 284 Cal. Rptr. at 733. The
court cited federal fair housing act cases holding that plaintiffs could receive no more
than $1000, regardless of repeated acts of discriminatory conduct. Id. at 270, 814 P.2d
at 718, 284 Cal. Rptr. at 732. See, e.g., Fountila v. Carter, 571 F.2d 487, 494 (9th Cir.
1978); Steele v. Title Realty Co., 478 F.2d 380, 384 (10th Cir. 1973).
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forcement ability.37 She asserted the holding was neither faithful to
the act’s purpose nor compelled by the California Constitution.38 Ad-
dressing the majority’s judicial powers analysis, Justice Kennard as-
sailed the majority’s conclusion that compensatory damages were not
“reasonably necessary” to effectuate the act’s purpose.3® She empha-
sized that victims of housing discrimination are often unable or un-
willing to undertake the costly burden of prosecuting a civil suit,
even where their emotional distress is severe.4®¢ Further, out of
pocket damages in such cases are usually de minimis.41 Therefore, to
achieve the act’s express purpose of providing effective remedies to
eliminate discriminatory housing practices, Justice Kennard asserted
that compensatory relief for a victim’s emotional distress is not only
necessary, but essential.42

Justice Kennard also dissented to the majority’s decision that puni-
tive damages must be limited to $1000.43 Interpreting “unlawful
practice” in light of legislative intent, Justice Kennard asserted that
the phrase means any single act in violation of the Fair Employment
and Housing Act.4¢ Accordingly, each instance in which Walnut
Creek Manor rented to non-African-American applicants while Can-

37. Walnut Creek, 54 Cal. 3d at 274, 814 P.2d at 722, 284 Cal. Rptr. at 736 (Ken-
nard, J., dissenting). See supra note 24 and accompanying text.

38. Walnut Creek, 54 Cal. 3d at 275-76, 814 P.2d at 722-23, 284 Cal. Rptr. at 718-19
(Kennard, J., dissenting).

39. Id. (Kennard, J., dissenting).

40. Id. at 278, 814 P.2d at 724, 284 Cal. Rptr. at 738 (Kennard, J., dissenting). See
generally Robert G. Schwemm, Private Enforcement and the Federal Fair Housing
Act, 6 YALE L. & PoL'Y REv. 375, 380 (1988). Justice Kennard emphasized the fact that
Cannon had friends living at Walnut Creek Manor who supported his claim of severe
humiliation and embarrassment. Walnut Creek, 54 Cal. 3d at 274, 814 P.2d at 722, 284
Cal. Rptr. at 736 (Kennard, J., dissenting).

41. Walnut Creek, 54 Cal. 3d at 280, 814 P.2d 725, 284 Cal. Rptr. 739 (Kennard, J.,
dissenting) (quoting Schwemm, supra note 40, at 380). See also notes 7 and 24 and ac-
companying text.

42. Walnut Creek, 54 Cal. 3d at 275, 814 P.2d at 722-23, 284 Cal. Rptr. at 736-37
(Kennard, J., dissenting). Justice Kennard ultimately concluded that an administra-
tive system to combat housing discrimination that relies on private enforcement while
prohibiting administrative agencies from awarding compensatory damages for emo-
tional distress is “doomed to fail.” Id. Accord, James A. Kushner, An Unfinished
Agenda: The Federal Fair Housing Enforcement Effort, 6 YALE L. & PoL'y REV. 348,
354 (1988) (criticizing limitations on agency authority). See generally Marshall Kaplan,
Discrimination in California Housing: The Need for Additional Legislation, 50 CAL.
L. REv. 635, 643 (1962) (emphasizing the negative societal effects of housing
discrimination).

43. Walnut Creek, 54 Cal. 3d at 282-83, 814 P.2d at 727-28, 284 Cal. Rptr. at 741-42
(Kennard, J., dissenting).

44. Id. at 283, 814 P.2d at 728, 284 Cal. Rptr. at 742 (Kennard, J., dissenting). Jus-
tice Kennard asserted that the legislative purpose of punitive damages in housing dis-
crimination is punishment and deterrence. Id. at 284, 814 P.2d at 728, 284 Cal. Rptr. at
742 (Kennard, J., dissenting) (citing Dyna-Med v. Fair Empl. & Hous. Com., 43 Cal. 3d
1379, 1389-90, 743 P.2d 1323, 1330-32, 241 Cal. Rptr. 67, 72 (1987)). Thus, Justice Ken-
nard argued that a liberal approach to punitive damages is appropriate. Id. (Kennard,
J., dissenting).
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non’s application was pending constituted a punishable violation.45

III. CONCLUSION

This case constricts the adjudicative and enforcement authority of
the Fair Employment and Housing Commission. The court leaves
the Commission power to grant injunctive and out-of-pocket compen-
satory relief, but it instructs the Commission to refrain from award-
ing general compensatory damages, and requires the Commission to
limit awards of punitive damages for any one form of discrimination
to $1000.46 Although the decision does not strip the Commission of
its ability to compensate victims and punish violators, the ultimate
recovery of the plaintiff in the instant case indicates the decision’s
practical effect. After 35 instances of discrimination over a two-year
period by operators of a 418 unit apartment complex, the Commission
could require damages totalling only $3800.47 While this decision
clearly protects judicial prerogatives under the California Constitu-
tion, it is less clear whether the magnitude of damages it endorses
can effectively punish violators or compensate victims of housing
discrimination.

KURT M. LANGKOW

III. CONSTITUTIONAL LAW

The inclusion of religious invocations and benedictions
at public high school graduation ceremonies violates the
First Amendment of the United States Constitution:
Sands v. Morongo Unified School District

I. INTRODUCTION

Although the United States Supreme Court has interpreted the Es-
tablishment Clause! in the public school setting,2 the Court has yet to

45. Id. at 286, 814 P.2d at 730, 284 Cal. Rptr. at 744 (Kennard, J., dissenting).

46. Id. at 273, 814 P.2d at 721, 284 Cal. Rptr..at 735.

47. The court ultimately endorsed a punitive damages award of $1000 plus inter-
est. Id. at 252, 814 P.2d at 706, 284 Cal. Rptr. at 720. The court also awarded out-of-
pocket expenses totalling $2724.50. Id. at 275 n.2, 814 P.2d at 723 n.2, 284 Cal. Rptr. at
737 n.2 (Kennard, J., dissenting).

1. The Establishment Clause provides that the government shall “make no law
respecting an establishment of religion.” U.S. CONST. amend L.

2. See, e.g., Abington Sch. Dist. v. Schempp, 374 U.S. 203, 205 (1963) (concluding
that daily Bible reading and prayer recitation in public school, although voluntary, vio-
lated the Establishment Clause); Engel v. Vitale, 370 U.S. 421, 424 (1962) (holding that

747



resolve whether invocations and benedictions at public high school
graduation ceremonies are constitutional. In Sands v. Morongo Uni-
fied School District,® a bitterly divided California Supreme Court
held that invocations at public high school graduations violated sepa-
ration of church and state as mandated by the United States
Constitution.4

The United States Supreme Court has been inconsistent in its opin-
ions regarding religion because of the First Amendment’s breadth
and imprecision.5 The Court has attempted to clarify the Establish-
ment Clause by providing the three-prong Lemon test.6 To pass con-
stitutional muster, government activity must have a secular purpose,
must have a primary effect which neither advances nor inhibits reli-
gion, and cannot potentially cause excessive government entangle-
ment with religion.? In Sands, the California Supreme Court used
the Lemon test to evaluate whether invocations and benedictions at
public high school graduation ceremonies violate the Establishment
Clause.8

In Sands, the trial court enjoined the Morongo Unified School Dis-
trict from conducting religious invocations at its ceremonies.® The
District appealed, and the court of appeal held these invocations to be
constitutionally valid, reversing the trial court decision.10 Because of
the highly controversial nature of this question, the California
Supreme Court reviewed the case and reversed the judgment of the
court of appeal.l? The opinion of the court reflects its adherence to
the separation of church and state, which it considers vital to the
preservation of religious diversity inherent in American culture.12 In
addition, Sands demonstrated the court’s continuing commitment to

public school district’s daily practice requiring each class to recite a state-composed
prayer acknowledging “Almighty god” was unconstitutional); Everson v. Board of
Edue., 330 U.S. 1, 17 (1947) (finding that a New Jersey statute, authorizing local school
districts to reimburse parents of sectarian and public school students for transportation
fares to and from school, did not viclate the Establishment Clause).

3. 53 Cal. 3d 863, 809 P.2d 809, 281 Cal. Rptr. 34 (1991). Justice Kennard wrote
the majority opinion; Chief Justice Lucas and Justice Arabian wrote concurring opin-
ions; Justice Mosk wrote a concurring opinion in which Justice Broussard joined; and
Justices Panelli and Baxter wrote dissenting opinions.

Id. at 867, 809 P.2d at 810, 281 Cal. Rptr. at 35.
Walz v. Tax Comm’n, 397 U.S. 664, 668 (1970).
Lemon v. Kurtzman, 403 U.S. 602 (1971).
Id. at 612-13.
Sands, 53 Cal. 3d at 872-73, 809 P.2d at 813, 281 Cal. Rptr. at 38.
Id. at 870, 809 P.2d at 811, 281 Cal. Rptr. at 36. The trial court in Sands relied
on Bennett v. Livermore Unified Sch. Dist.,, 193 Cal. App. 3d 1012, 238 Cal. Rptr. 819
(1987), a California Court of Appeal case which held that religious invocations at pub-
" lic school graduations violated state and federal constitutions.

10. Sands v. Morongo Unified Sch. Dist., 225 Cal. App. 3d 1385, 1395, 262 Cal. Rptr.
452, 461 (1989), rev’d, 53 Cal. 3d 863, 809 P.2d 809, 281 Cal. Rptr. 34 (1991).

11. Sands, 53 Cal. 3d at 881, 809 P.2d at 819, 281 Cal. Rptr. at 44.

12. Id. at 867, 809 P.2d at 810, 281 Cal. Rptr. at 35.

RS ;A
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the Lemon test in evaluating Establishment Clause issues.13

This survey begins with an overview of the historical background
of the Establishment Clause, summarizing relevant case history
which interprets this constitutional provision.14 Next, it summarizes
the facts and procedural history of Sands v. Morongo Unified School
District15 The analysis of the majority opinion, the concurring opin-
ions, and the dissenting opinions follow the statement of the case.16
Finally, this survey examines the impact Sands may have on future
Establishment Clause cases in the public school context, as well as its
precedential value in light of the United States Supreme Court deci-
sion in Lee v. Weisman.17

II. HISTORICAL BACKGROUND
A. The Meaning of the Establishment Clause

The First Amendment of the United States Constitution requires
that government “make no law respecting an establishment of reli-
gion or prohibiting the free exercise thereof . . . .”18 This provision,
known as the Establishment Clause, is designed to prevent the intru-
sion of church or state into the confines of the other.1® The Due Pro-
cess Clause of the Fourteenth Amendment extends the
Establishment Clause to the states.20 The framers of the Constitu-
tion, who themselves had recently attained religious freedom, recog-
nized that “freedom of religion flourishes only when the government
observes strict adherence to the principle of separation of religion

13. Id. at 872, 809 P.2d at 813, 281 Cal. Rptr. at 38.

14. See infra notes 18-44 and accompanying text.

15. See infra notes 45-58 and accompanying text.

16. See infra notes 59-159 and accompanying text.

17. Weisman v. Lee, 728 F. Supp. 68, 72-73 (D.R.1. 1990), aff’'d, 908 F.2d 1090 (1st
Cir. 1990), cert. granted, 111 S. Ct. 1305 (1991) (holding that prayer at a high school
graduation ceremony is unconstitutional because nonadherents to the religions en-
dorsed may perceive the government as preferring certain beliefs). See infra notes
160-173 and accompanying text.

18. U.S. CoNsT. amend. I. See generally T B. WITKIN, SUMMARY OF CALIFORNIA
LAw, Constitutional Law § 371 (9th ed. 1988).

19. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971). See also Abington Sch. Dist. v.
Schempp, 374 U.S. 203, 226 (1963) (arguing that it is not within the power of govern-
ment to invade the precinct of religion, “whether its purpose or effect be to aid or op-
pose, to advance or retard.”) See generally JOHN NOwWAK, RONALD ROTUNDA & J.
NELSON YOUNG, CONSTITUTIONAL LAw § 17.3 (3d ed. 1986).

20. California Educ. Facilities Auth. v. Priest, 12 Cal. 3d 593, 599 n.6, 526 P.2d 513,
516 n.6, 116 Cal. Rptr. 361, 364 n.6 (1974) (citing Committee for Pub. Educ. v. Nyquist,
413 U.S. 756, 760 n.3 (1973)).
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and state authority.”21 Consequently, our diverse nation is founded
on this principle of government neutrality in the religious forum.22

The Supreme Court first defined the Establishment Clause in Ev-
erson v. Board of Education,?3 where it stated:

Neither a state nor the Federal Government can set up a church. Neither can
pass laws which aid one religion, aid all religions, or prefer one religion over

another . . .. In the words of Jefferson, the clause against establishment of
religion by law was intended to erect ‘a wall of separation between church and
state.”24

Although the Constitution mandates strict separation of church and
state, the Supreme Court has recognized that complete separation is
not possible.25 An inflexible division would be counterproductive, re-
sulting in “state and religion [being] aliens to each other — hostile,
suspicious, and even unfriendly.”26

Nevertheless, the Supreme Court has urged a continued separation
between church and state, and declared that “[i]n the relationship be-
tween man and religion, the State is firmly committed to a position
of neutrality.”2? If federal and state courts chip away the “wall of
separation” between church and state, they jeopardize the religious
diversity and freedom so unique to our country.28

B. Case History Regarding the Establishment Clause

In Everson v. Board of Education,2? the Supreme Court held that
governmental payment for student transportation in both public and
sectarian schools was constitutional.30¢ The Court did not articulate a

21. Sands, 53 Cal. 3d at 868, 809 P.2d at 810, 281 Cal. Rptr. at 35.

22. See, e.g., County of Allegheny v. ACLU, 492 U.S. 573, 610 (1989) (concluding
that the United States Constitution requires government to remain secular to avoid
religious discrimination).

23. 330 U.S. 1 (1947).

24. Id. at 15-16. :

25. See Lemon v. Kurtzman, 403 U.S. 602, 614 (1971) (emphasizing that there can-
not be absolute separation of church and state for a relationship between the two is
inevitable); Walz v. Tax Comm’n, 397 U.S. 664, 669 (1970) (explaining that the Estab-
lishment Clause does not require rigid constitutional neutrality); Zorach v. Clauson,
343 U.S. 306, 312 (1952) (finding that the First Amendment does not mandate that
there shall be separation of church and state in all respects).

26. Zorach, 343 U.S. at 312-13. For example, the absolutist approach to separation
of church and state would not allow police or fire departments to service religious or-
ganizations, would render the governmental recognition of Thanksgiving Day as a holi-
day unconstitutional, and would declare courtroom oaths uttering “so help me God”
violative of the First Amendment. Id.

27. Abington Sch. Dist. v. Schempp, 374 U.S. 203, 226 (1963).

28. Id. at 225. In Abington, the Court stressed the vital importance of the separa-
tion of church and state in maintaining liberty of religion. It emphasized that “[t]he
great bulk of human affairs and human interests is left by any free government to in-
dividual enterprise and individual action. Religion is eminently one of these interests,
lying outside the true and legitimate province of government.” Id. at 214 n.7 (quoting
Board of Educ. v. Minor, 23 Ohio St. 211, 253 (1872)).

29. 330 U.S. 1 (1947).

30. Id. at 17 (comparing this state action to police monitoring traffic for students
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clear test to determine whether a challenged state practice violated
the Establishment Clause, however, until Abington School District v.
Schempp.31 In that case, the Court declared that, to pass constitu-
tional scrutiny, a state practice must have a “secular legislative pur-
pose and a primary effect that neither advances nor inhibits
religion.”32 The Court modified this test, and articulated a third
prong in Walz v. Tax Commission,33 namely, that the practice must
also avoid excessive government entanglement with religion.3¢ Fi-
nally, in Lemon v. Kurtzman,35 the Supreme Court instructed that
courts should consistently apply these three tests, now known as the
Lemon test, in evaluating an alleged Establishment Clause viola-
tion.36 The Lemon test remains the controlling analysis in this area
of law.37

The Supreme Court’s sole departure from the Lemon test occurred
in Marsh v. Chambers,38 where the Court held that legislative prayer
did not violate the Constitution. The Court relied on the “unambigu-
ous and unbroken history of more than 200 years” of legislative
prayer which “has become part of the fabric of our society.”3® The
Court reaffirmed its commitment to the Lemon test, however, in
County of Allegheny v. American Civil Liberties Union [“ACLU”].40

traveling to and from church, both actions being constitutional because of the valid
secular purpose of promoting the school children’s welfare and safety).

31. 374 U.S. at 222.

32. Id. (citing Everson v. Board of Educ., 303 U.S. 1 (1947); McGowan v. Maryland,
366 U.S. 420, 442 (1961)).

33. 397 U.S. 664 (1970).

34. Id. at 674. The Court expounded on the entanglement test, stating that the is-
sue is “whether [there] is a continuing [practice] calling for official and continuing sur-
veillance leading to an impermissible degree of entanglement.” Id. at 675.

35. 403 U.S. 602 (1971).

36. Id. at 615.

37. The California Supreme Court observed that the Lemon test had been consist-
ently applied in all cases except Marsh v. Chambers, 463 U.S. 783 (1983). Sands v.
Morongo Unified Sch. Dist., 53 Cal. 3d 863, 871, 809 P.2d 809, 812, 281 Cal. Rptr. 34, 37
(1991) (citing Edwards v. Aguillard, 482 U.S. 578, 583 n.4 (1987)).

38. 463 U.S. 783 (1983).

39. Id. at 792.

40. 492 U.S. 573 (1989). The Court applied the Lemon test, refining the “primary
effect” prong by specifying that the questioned practice cannot have the primary effect
of endorsing religion. It stated that “[t]he Establishment Clause, at the very least, pro-
hibits government from appearing to take a position on questions of religious belief or
from ‘making adherence to a religion relevant in any way to a person’s standing in the
political community.’” Id. at 593-94 (quoting Lynch v. Donnelly, 465 U.S. 668, 687
(1984) (O’Connor, J., concurring)).

Applying the Lemon test, the Court held that a nativity scene displayed in a county
courthouse had the effect of endorsing religion, and violated the First Amendment. Id.
at 602. It also held that a menorah displayed outside government buildings was consti-
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Lemon “has remained controlling law for twenty years,” and must be
applied in all Establishment cases.41

Thus, the Supremacy Clause of the United States Constitution re-
quired the California Supreme Court to apply the Lemon test in
Sands.42 Although the United States Supreme Court had not yet ad-
dressed the issue presented in Sands,3 the Lemon analysis resulted
in the California Supreme Court’s holding that invocations and bene-
dictions at public high school graduations violated the federal
Constitution.#4 '

III. STATEMENT OF THE CASE
A. Facts

The plaintiffs, James Sands and Jean Bartolette, were taxpayers
residing in the Morongo Unified School District, which operated four
high schools: Yucca Valley High School, Twenty-Nine Palms High
School, Sky High School, and Monument High School. At each of
these schools, the District included religious invocations and benedic-
tions at graduation ceremonies.43 At two of the schools, the adminis-

tutional because it did not endorse religious beliefs, but instead had the secular pur-
pose of governmental recognition of cultural diversity. Id. at 620-21.

41. Sands, 53 Cal. 3d at 872, 809 P.2d at 813, 281 Cal. Rptr. at 38 (footnote omitted).
In addition, the Court has urged that the Establishment Clause be applied with greater
sensitivity in the public school setting. Edwards v. Aguillard, 482 U.S. 578, 583-84
(1987). See generally Julie K. Underwood, Establishment of Religion in Primary and
Secondary Schools, 55 WEST'S EDUC. LAW REP. 807, 809 (1990) (concluding that in the
primary and secondary school environment, the wall of separation between church and
state must be very high considering “the impressionability of the young children
involved”).

42. Sands, 53 Cal. 3d at 884, 809 P.2d at 821, 281 Cal. Rptr. at 46 (Lucas, J.,
concurring).

43. Another California decision is directly on point. See Bennett v. Livermore
Unified Sch., Dist., 193 Cal. App. 3d 1012, 238 Cal. Rptr. 819 (1987). In Bennett, the
c