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Providing a Solution for Immigrant Detainees Held
Under the Mandatory Detention Statute

By Kristine Toma”

L. INTRODUCTION ...ttt ettt ettt sttt ettt st ettt et et s bt et ebe et e e naesbeebeeneennens
TI. BACKGROUND ..ottt ettt ettt sttt ettt at st ettt s a e bt es et e e sbesaeebeennennenne
III.  THE SUPREME COURT’S FAILURE TO PROVIDE AN ANSWER.......cccoierimrinieieienienienieneeenennes
IV.  How THE CIRCUIT COURTS HAVE RELIED ON ZADVYDAS AND DEMORE........c..coccveruerrennenne

V. ADOPTING A BRIGHT-LINE RULE TO ENSURE FAIRNESS........ccocteritenieniienieniesiieniesie e



Fall 2017 Providing a Solution for Immigrant Detainees 859

“Remember, remember always, that all [o]f us, and you and |
especially, are descended from immigrants and revolutionists.”
-Franklin D. Roosevelt!

I. INTRODUCTION

Immigration is an ongoing issue in the United States, a nation of
immigrants. There are those in favor of more liberal immigration
laws and those opposed to them. Then, there is the issue of
immigrants with criminal records that face removal from the United
States due to their criminal convictions and lack of citizen status.
Under the Mandatory Detention Statute, 8 U.S.C. § 1226 (2012),
criminal aliens’ can be detained by the government without a
definitive timeline as to the length of their detainment.’

Some aliens are held in custody for years before they are even
entitled to a bond hearing* in front of an immigration judge.> This
was the case for Astrid Morataya.® In 2013, Morataya was placed in

* Kristine Toma is a 2018 Juris Doctor candidate at Pepperdine University
School of Law. Kristine graduated magna cum laude from the University of
California, San Diego with a major in Political Science and a minor in Law and
Society. I want to thank my family for their unconditional love and support, and I
dedicate this article to my parents, Victor and Hilda, and my siblings, Lissette,
Victor, and Anthony.

I Franklin D. Roosevelt, "Remarks to the Daughters of the American
Revolution. Washington, D.C., April 21, 1938.” The American Presidency Project.
http://www.presidency.ucsb.edu/ws/?pid=15631.

2 Alien is a legal term for “[a] non-resident of the country they live in.” The
Law Dictionary: Featuring Black’s Law Dictionary Free Online Legal Dictionary
2nd Ed. http://thelawdictionary.org/alien/.

38 U.S.C. § 1226 (2012).

4 A bond hearing is where an immigration judge makes the determination of
whether an alien in removal proceedings can be released during the pendency of
their proceedings. Getting a Bond: Your Keys to Release from Detention.
http://firrp.org/media/Bond-Guide-2013.pdf.

5 Michelle Firmacion, Protecting Immigrants From Prolonged Pre-Removal
Detention: When “It Depends” Is No Longer Reasonable, 42 HASTINGS CONST.
L.Q.601,601-02 (2015).

6 Brief of Amici Curiae for Americans for Immigrant Justice, et al. in Support
of Respondents at 4, Jennings v. Rodriguez, 137 S. Ct. 471 (2016) (No. 15-1204),
2016 WL 6276886, at *7.
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removal proceedings’ and detained pursuant to the Mandatory
Detention Statute for two and a half years.® Morataya was placed in
removal proceedings as a result of a 1999 conviction for “low-level
drug distribution.” This decade-old conviction was from “a period in
her life when she was the victim of ongoing sexual abuse, including a
violent kidnapping and rape.”'® As a result of her conviction,
Morataya missed out on important milestones including her
daughter’s first day of kindergarten, her son’s high school
graduation, countless holidays, and birthdays.!! While Morataya was
detained, her youngest daughter was also subjected to a “protracted
and traumatic custody battle.”!?

Mandatory detention of criminal aliens is the result of the
Mandatory Detention Statute, which was passed in 1996 under the
Clinton Administration and allows the Attorney General to take into
custody and detain any alien that is in removal proceedings.!® In
order for § 1226, specifically § 1226(c), to be applicable, the alien
must have previously committed and been convicted of an offense for
which imprisonment was at least one year.!* The criminal convictions
for which an alien may be detained by the Attorney General are
outlined in § 1227.1° These include convictions for “a crime
involving moral turpitude, multiple convictions where combined
sentences are five or more years of imprisonment, a controlled
substance offense, a prostitution related offense, terrorist activity,
significant human trafficking, and money laundering.”'¢

However, there is an ambiguity as to how long a detention may
last because the statute does not state how long the Attorney General
is permitted to hold the alien before the alien is entitled to a bond

7 Removal proceedings are when an immigration judge determines whether an

alien is deportable or inadmissible. 8 U.S.C. § 1229(a) (2012).
8 Brief of Amici Curiae for Americans for Immigrant Justice, et al. in Support

of Respondents, supra note 6, at *7.
o Id.
10 /d. at *8.
1 1d.
121d. at *9.
138 U.S.C. § 1226 (2012).
4 1d. § 1226(c).
157d. § 1227.
16 1.
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hearing in front of an immigration judge.!” The purpose of the bond
hearing is to determine whether aliens should be released or held in
custody during their removal proceedings.'® Some aliens are held in
custody for years before they are even entitled to a bond hearing
before an immigration judge. '’

In fact, the only discussion as to when the alien may be released
is discussed in the second paragraph of the statute, but even so, no
definitive standard is given.?® The second paragraph of the statute
states that:

The Attorney General may release an alien described
in paragraph (1) only if the Attorney General decides
pursuant to section 3521 of title 18 that release of the
alien from custody is necessary to provide protection
to a witness, a potential witness, a person cooperating
with an investigation into major criminal activity, or
an immediate family member or close associate of a
witness, potential witness, or person cooperating with
such an investigation, and the alien satisfies the
Attorney General that the alien will not pose a danger
to the safety of other persons or of property and is
likely to appear for any scheduled proceeding. A
decision relating to such release shall take place in
accordance with a procedure that considers the
severity of the offense committed by the alien.?!

It is not, however, specified how long detainees can be held before
they are entitled to a bond hearing. Congress decided that it was
“necessary to briefly detain even those aliens who pose absolutely no
risk at all in order to avoid the risks posed by other aliens.”*

This Article will explore and discuss this ambiguity in the statute
and the current circuit split that exists in regards to this ambiguity.

17 Firmacion, supra note 5, at 605.

18 Id. at 622.

19 1d. at 601-02.

20 8 U.S.C. § 1226(c)(2) (2012).

21 d.

22 Sarah Gryll, Comment: Immigration Detention Reform: No Band-Aid
Desired, 60 EMORY L.J. 1211, 1251 (2011).
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Although all the circuit courts that have addressed this issue have
held that a detained alien cannot be held indefinitely, they disagree as
to what the standard length of detention should be.?®> A majority of
circuit courts have held that an alien can be detained for a reasonable
period of time while the minority of circuits have held that, pursuant
to § 1226(c), an alien can only be detained for six months.>*

Section II of this Article will examine the history behind § 1226
and what motivated the passing of this statute.?> Section III will
discuss the Supreme Court cases that have considered this issue as
well as other similar alien detention provisions within the United
States Code.?® Section IV will look at the positions that the majority
and minority circuit courts have adopted.?” Lastly, Section V posits
what the rule should be regarding the detention of criminal aliens.?
This proposed rule is a synthesis of the rules posited by the majority
and minority circuit courts.

II. BACKGROUND

Mandatory detention statutes were first passed in the Anti-Drug
Abuse Act of 1988 under Ronald Reagan’s administration in
response to the ongoing drug wars.”’ Mandatory detention statutes
were then further expanded in 1996 under Bill Clinton’s
administration.®® The Illegal Immigration Reform and Immigrant
Responsibility Act (IIRAIRA) expanded the definition of an
aggravated felony and broadened it to include even more crimes for
which criminal aliens could be subject to mandatory detention
statutes.’!

23 Firmacion, supra note 5, at 615-16.

2.

25 See infra Section Il and accompanying notes 26—42.

26 See infra Section 111 and accompanying notes 43-93.

27 See infra Section IV and accompanying notes 94—206.

28 See infra Section V and accompanying notes 207-297.

29 Philip L. Torrey, Rethinking Immigration’s Mandatory Detention Regime:
Politics, profit, and the Meaning of “Custody,” 48 U. MICH. J.L. REFORM 879, 893
(2015).

30 /d. at 896.

31 1d.; see also Deborah F. Buckman, Validity, Construction, and Application

of Mandatory Predeportation Detention Provision of Immigration and Nationality
Act (8.US.C.A. § 1226(c)) As Amended, 187 A.L.R. Fed. 325, (Originally
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However, the Immigration and Naturalization Service’s (INS)
inability to lower the high levels of crime rates among aliens
motivated the passing of § 1226.32 At the time of the passage of §
1226, twenty-five percent of federal prisoners were aliens.>® This
high level of prisoners was costing the United States upwards of
$724 million every year** The Department of Homeland Security’s
(DHS, formerly INS) budget was “larger than the budgets of all other
federal law enforcement agencies combined.”* However, the INS
lacked the resources to combat these high levels of crimes and thus,
believed enacting a statute would help lower crime levels.*® In
theory, it would have taken twenty-three years for the INS to deport
all of the criminal aliens that were residing in the United States at the
time.>” Further, not only were levels of crime high among aliens
generally, but recidivist rates among criminal aliens were high as
well %

In tandem with the high levels of crime, there was also a high
probability that criminal aliens would not show up to their
immigration proceedings.*” It had been shown that “one out of four
criminal aliens released on bond absconded prior to the completion of
[their] removal proceedings.”*® Additionally, not only were criminal
aliens unlikely to show up to their immigration proceedings, but
“[d]eportable criminal aliens who [were] not detained continue[d] to
engage in crime and fail[ed] to appear for their removal hearings in
large numbers, [and this] require[d] that persons . . . be detained for
the brief period necessary for their removal proceedings.”*' Congress
felt that § 1226 was necessary in order to prevent aliens from
continuing to commit crimes, as well as to ensure that they were

published in 2003). The mandatory detention statute would be applicable from the
time of the alien’s release from jail for his or her original conviction. /d.

32 Demore v. Kim, 538 U.S. 510, 518 (2003).

3 1d.

34 1d.

35 Torrey, supra note 29, at 882.

36 Demore, 538 U.S. at 518.

37 1d.

38 Id.

39 1d.

40 Jd. at 520.

41 1d. at 513.
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attending their removal hearings and not absconding.*> The INS also
felt that its inability to detain criminal aliens during removal
proceedings was the reason for its inability to eventually deport
them.*

III. THE SUPREME COURT’S FAILURE TO PROVIDE AN ANSWER

The Supreme Court has never ruled whether § 1226(c) should
stand: (a) for the proposition that a bright-line rule should be adopted
whereby criminal aliens can only be held for a maximum of six
months before being entitled to a bond hearing; or (b) for the broad
discretion proposition that criminal aliens can be detained for a
reasonable period of time as determined by the Attorney General
before they are entitled to a bond hearing, so long as detention is not
indefinite.** However, in Zadvydas v. Davis® and Demore v. Kim*,
the Supreme Court discussed § 1226(c) and other alien detention
provisions. The Court’s rulings on these issues have influenced the
lower courts in their own holdings regarding § 1226(c).

In Zadvydas, the Court held that detaining a criminal alien
beyond six months is unreasonable.*” Although the respondent in this
case was not challenging § 1226(c) specifically, he was still
challenging the detention of criminal aliens after a final deportation
order has been issued by the immigration judge.*® Once an alien has
been ordered removed, “the [g]overnment ordinarily secures the
alien’s removal during a subsequent 90-day statutory ‘removal
period,” during which time the alien normally is held in custody.”*
However, the alien can be held past this statutorily permitted time
under 8 U.S.C. § 1231(a)(6), which applies to criminal aliens among
other groups of aliens, and allows the Attorney General to hold aliens

2.

43 Id. at 519.

448 U.S.C. § 1226(c) (2012).
45533 U.S. 678 (2001).
46538 U.S. 510 (2003).

47 Zadvydas, 533 U.S. at 701.
48 Id. at 682.

9 Id.
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beyond the ninety days if they pose a risk of harm to society.®®
Zadvydas challenged the constitutionality of this statute.!

There, Kestutis Zadvydas was born in a displaced persons camp
in Germany to Lithuanian parents.’> He then came to the United
States with his parents and subsequently became a resident alien.>® In
1994, Zadvydas was ordered by ICE to be deported back to Germany
because of a long criminal record that included “drug crimes,
attempted robbery, attempted burglary, and theft.”>* However,
Germany said that it would not take Zadvydas because he was not a
citizen of the country given that he was born in a displaced persons
camp to non-German parents.>> Accordingly, the United States then
sought to have Zadvydas deported to Lithuania because his parents
were Lithuanian citizens.’® However, Lithuania also refused to accept
Zadvydas because, although his parents were born in Lithuania, they
had never filed the paperwork for Zadvydas to obtain his Lithuanian
citizenship.’” The United States government then sought to have
Zadvydas deported to the Dominican Republic because his wife was
a citizen of the country.’® However, the Dominican Republic refused
to accept Zadvydas as well.>® Given that none of these countries were
willing to take Zadvydas, he remained detained by the INS well past
the ninety-day removal period.®

Since the government held Zadvydas past the ninety-day removal
period, he brought suit against the Attorney General challenging his
detention and argued that detention past the ninety-day period was
unconstitutional.®" On the other hand, the United States government
attorney argued that aliens can be detained indefinitely because §
1226(c) does not set any time limits regarding the length of criminal

50 /d.
sLd.
32 1d. at 684.
3 1d.
41d.
35 1d.
36 1d.
S71d.
8 1d.
3 1d.
00 Id.
61 Id. at 685.
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bond hearing, the immigration judge decided to grant his bond and he
was released on a $6,000 bond.>*® It is appropriate for the
government to be able to detain individuals for longer than six
months in those cases where there is uncertainty as to the level of
threat the detainee poses.?>® This uncertainty can be due to a question
of whether detainees have been rehabilitated or whether they still in
fact pose a risk of harm to society.?®® It could be that because the
crime was a long time ago, they have repented and are no longer a
risk to society, but the immigration judge has to make this judgment
call.?®! It was appropriate for the government to prolong Mwangi’s
detention because a particularized inquiry was made into the danger
he posed.?> However, in situations where the detainee’s criminal
record is not as egregious as Mwangi’s, the bright-line, six-month
rule should be applicable and the detainee should be entitled to a
bond hearing prior to the expiration of this six-month limit.?%*

Detaining individuals with egregious crime records for a longer
of period of time would also reduce the number of no-shows at
removal proceedings following their release.?®* This is because those
criminal aliens who have less of a substantive argument to challenge
their removal from the United States are less likely to show up for
their hearings.?%> Those with less egregious crimes who do have a
substantive argument to challenge their removal proceedings, are not
likely to abandon their hearings because they stand to lose more by
not showing up to their hearings than they do by complying with the
law.2%® Thus, these individuals should not be held over six months
before being entitled to a bond hearing because they are not likely to
be flight risks, while those with more severe criminal histories should
be detained as individualized inquiries are made to see the risk of
harm to society and flight risk they pose.?¢’

258 I,
259 1.

260 7.

261 4

262 Banias, supra note 248, at 64.
263 Id. at 66—67.

264 Id. at 67.

265 [,

266 [,

267 I,
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Some might argue that this proposal is not feasible due to the
increasing numbers of aliens detained and the limited number of
judges available to provide bond hearings.?®® This concern is
evidenced by the fact that average detention times of aliens before
they receive a bond hearing has been increasing each years and an
increasing number of aliens are being detained.?®® In 2001, the
average detention time for aliens awaiting a bond hearing was thirty-
nine days.?’® In 2003, this time increased to forty-seven days.?’!
Currently, there have been more detentions by ICE, but the agency
has not provided statistics regarding the average detention time.>"?
Despite the unavailability of number of those detained by ICE, the
agency are detaining aliens for longer periods of time, often for
several years.?”

Even though the increased number of detainees might make it
impossible for bond hearings to occur before the six-month mark, it
is possible that if the Supreme Court were to issue a decision
adopting the six-month rule, the proceedings would occur in a timely
and efficient manner.”’* After Demore, “statistics showed that
removal proceedings were completed within forty-seven days in
eighty-five percent of cases in which aliens were mandatorily
detained.””> This same phenomenon might occur if the Supreme
Court were to adopt this rule and provide for faster bond hearings
with more detainees being released promptly as they await their
removal proceedings. Also, having to hear an overwhelming number
of cases as detainees approach the six-month limit is the cost of doing
business for immigration judges, and this does not justify refusing to
adopt a bright-line categorical approach.?’®

Not only would adopting the minority circuits’ bright-line rule
with the added caveat regarding mandatory detention provide a more
equitable solution for those detained, but it would also alleviate the

268 [ora v. Shanahan, 804 F.3d 601, 604 (2d Cir. 2015).
269 I,

270 Id. at 605.

271 14

272 14

273 Id.

274 Id. at 604.

275 Id.

276 I,
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government’s burden in terms of the financial resources it is
expending in order to keep them detained.?’” This is evidenced by a
2009 report which found that ICE “detained at least 4,170 individuals
for 180 days or longer, with 1,334 individuals detained for over a
year. In fact, a number of these aliens were detained for more than
five years.”?’® The increasingly large number of detainees being held
by ICE is only leading to more and more money being spent by the
government in order to keep them detained.?”” In making a decision
regarding what rule should be followed, “the government should
weigh the cost of providing bond hearings against the cost of
unnecessarily housing hundreds or thousands of aliens.””*%°

The government is not the only one who would benefit from
detainees being entitled to prompt bond hearings and being released
sooner, since the families of detainees also face the consequences of
prolonged detention.?8!

The government’s policy of prolonged mandatory
detention imposes enormous costs on detainees, their
families, and the general public. Many aliens are
unnecessarily detained even if they pose no danger or
flight risk. They can also remain detained even if they
have valid grounds to challenge their removal. The
families of detainees suffer both financially and
emotionally, and most are forced to seek public
assistance. Other adverse effects of the policy are the
high government costs associated with detaining
hundreds or thousands of aliens, and the increasing
number of habeas petitions filed in district courts.?*?

277 Firmacion, supra note 5, at 621.

278 Id. at 603. The burden on the government is also evidenced by the fact that
DHS’s budget is larger than the budget of any agency. If criminal aliens were to not
be detained for these long periods of time, it would lead to less money having to be
spent on maintaining facilities for them. /d.

279 Id.

280 Id. at 621. In weighing these interests, it should be taken into consideration
that “[i]n fiscal year 2013, $2 billion were allocated for detention, funding as many
as 34,000 detention beds each day.” Id. If more aliens continue to be detained, this
would lead to even more costs for the government. /d.

281 Id. at 603.

282 1.
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Families suffer a lot as a result of prolonged detention because a lot
of the time, the person detained is the one who financially supports
the family.?®3 The number of families that are impacted by this law is
a substantial portion of people because § 1226(c) also applies to legal
permanent residents who have committed such crimes.?®* This
number is especially relevant given that “there are approximately 12
to 15 million legal residents in the United States."*%

Detaining individuals for a reduced period of time would also be
beneficial to the nation’s economy.?®® This is because many of the
detained aliens are tax-paying individuals who are contributing to the
economy and detaining them for long periods of times, sometimes
years, has a detrimental effect on the United States economy as a
whole.?®” The longer taxpayers are detained, the less they contribute
to the economy.?®® By reducing the number of detainees in custody,
not only would the government no longer be expending as many
resources on detention, but it would also be receiving the profits of
the detainees, while families would enjoy family reunification and
assurance that they are able to maintain the standard of living they
had prior to their loved one’s detention.?®’

Less time in detention cells would also be beneficial to detainees
given that they are subjected to subpar conditions while in detention
centers.?”® As relayed in a detainee’s story of detention:

The cell, which has concrete walls, contains only a
metal bed, a thin mattress covered by two sheets and a
blanket; a toilet; and a sink. It is sealed off from the
rest of the facility by a thick metal door with a small

283 I

284 Shaneela Khan, Alienating Our Nation’s Legal Permanent Residents: An
Analysis of Demore v. Kim and Its Impact on America’s Immigration System, 24 J.
NAT’L ASS’N ADMIN. L. JUDGES 113, 142 (2004).

285 I,

286 Id. at 141.

287 I,

288 [

28 Firmacion, supra note 5, at 603.

290 Harvey Gee, Placing Limitations on the Government’s Indefinite Detention
of Immigration Detainees After Rodriguez, 17 GONz.J.INT’L L. 1 (2014).
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plexiglass window. There is no curtain for use when
he relieves himself. The door has a slit for passing
food trays and documents. [The detainee] has no
contact with the prisons population. He remains in his
cell day and night, except to show and for legal visits.
He is allowed to shower just 3 times per week.?’!

These conditions are not unique to one individual detainee.?®> Not
only are detainees subject to these conditions, but they are also
punished just like any other inmate, even though they already served
time for their conviction.?”* During Morataya’s detention, discussed
above, security guards treated her and punished her as they would
any other inmate.?** Morataya’s treatment was depicted:

She was twice placed in solitary confinement, once for
having a sugar packet in her uniform that she forgot to
dispose of at mealtime, and once for not being ready
to leave her cell because she had begun menstruating
and lagged behind her cellmates while trying to secure
menstrual pads.?”

Reform is not only necessary to ensure that detainees are not being
held for long periods of time and in effect having their due process
rights potentially violated, but to also ensure that detainees do not
continue to be subjected to these inhumane conditions as they await
their removal proceedings.?*®

A bright-line rule should be adopted, but the government should
still have the discretion to hold a criminal alien for what it considers
a reasonable period of time as it makes an individualized inquiry as
to whether the alien should be released or remain in custody. The
latter part of this rule would only be applicable to those aliens who
have committed especially egregious crimes.

291 [d
292 [d
293 Brief of Amici Curiae for Americans for Immigrant Justice, et al. in

Support of Respondents, supra note 6, at *7.
294 [d

295 [d
296 Gee, supra note 290, at 1.
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Adopting a bright-line rule with the caveat that the government
can detain certain individuals for a longer period of time because of
specific individual criminal convictions, would lead to a more
efficient and fair system.?”’ Those subjected to detention for longer
periods of time would still be entitled to bond hearings although the
government would have the discretion to detain them for a reasonable
period of time as it makes a determination regarding their potential as
a flight risk and their potential risk of harm to society.?*®

297 Firmacion, supra note 4, at 623.
298 14



