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the sense of "visual" or "pictorial,"8 "the male point of VIEW is seen as
fundamental to the male power to create the world in its own image, the
image of its desires."' In addition, "[c]riminal enforcement... punishes
men for expressing the images of masculinity that mean their identity."'

Third, and more significant, this critical ocular image becomes
gendered very explicitly at the levels of the law and the state. In fact,
MacKinnon seems to say that the ocular image helps create the gendered

character of the law and the state. For example, "law sees and treats
women the way men see and treat women.' Also, "the way the male

point of view frames an experience is the way it is framed by state poll-
cy."' MacKinnon describes the gender of the state as follows: "Formally,
the state is male in that objectivity is its norm. Objectivity is liberal

legalism's conception of itself. It legitimizes itself by reflecting its view of
existing society, a society it made and makes by so seeing it, and calling
that view, and that relation, practical rationality."M

D. Conclusion

These articles demonstrate the importance and versatility of the pecu-
liar andric image in MacKinnon's writings. This image embodies a set of
representations of men and male as associated with seeing and viewing,
with the ocular sense faculty. The image is featured in various texts as
the main element of her description of a philosophy of law, the state,

81. See supra note 63.
82. MacKinnon, supra note 52, at 640 (emphasis added).
83. Id. at 643.
84. Id, at 644.
85. Id. This quote uses the visual metaphor of the painting/picture/photo frame.

Andrea Dworldn has used this metaphor in the ocular andric image as well: "[Women]
live in the male frame; pinned there." DWORKIN, INTERCOURSE, supra note 67, at 113.
Dworkin may also be referring more generally to the "male gaze." Shelagh Young
discusses the phenomenon of the social "gaze" in Feminism and the Politics of Power:
Whose Gaze is it Anyway? in THE FEMALE GAZE (L Gamman et al. eds., 1989).

86. MacKinnon, supra note 52, at 644-45. A further quotation from this article pro-
vides another example of her ocular genderization of the state (keep in mind the clear
association of "see" and "view" in the previously cited quotation, and notice the use of
"blind"):

[Tihe state will appear most relentless in imposing the male point of view
when it comes closest to achieving its highest formal criterion of distanced
aperspectivity. When it is most ruthlessly neutral, it will be most male; when
it is most sex blind, it will be most blind to the sex of the standard being
applied.

Id. at 658. Elsewhere, MacKinnon has distilled the image into an ultimately general
account of its centrality to male supremacy: "Feminism has revealed nature and society
to be mirrors of each other, the male gender looking at itself looking at itself."
MacKinnon, supra note 51, at 16.
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pornography, etc., as well as the relationships between these notions.
Her overall coordinated theory seems somewhat abstract and lacking

in intelligible content. The andric image, however, is quite clear and fo-
cused. This disjunction is probably because, in these texts, MacKinnon's
specific characterization of men and male has to perform too much
grand-level conceptual work.' A highly-focused, specialized image of
men and male is repeated numerous times as she moves through a ma-
trix of relations between very general and sketchy ideas.

Other problems are implicated with MacKinnon's use of the ocular
andric image. Her ocular image is an example of the figure of speech
known as metonymy. Metonymy is the term for the replacement of the
denotative name of something by "a different name that relates to a
quality, attribute or characteristic of a thing." Thus, MacKinnon has re-
placed "man" or "male human" with an image of them as not much more
than the visual faculty, a physical attribute or characteristic. Further-
more, she uses that metonymic structure to outline the high-level politi-
cal-philosophical content of some of her jurisprudential texts.

This reduction of males to a sense faculty presents three problems.
First, MacKinnon's method of presenting her notion of ocular male in-
volvement in world-construction-the method of repetitive incantation of
the metonymic image-remains unconvincing because MacKinnon offers
nothing else. The reader must simply accept its veracity. Second, the
reduction of males to a single sense faculty seems less likely to implicate
them in male supremacy than a construct that would implicate all of
their faculties in a selfish enterprise of power maintenance. Third,
MacKinnon's metonymic construct is faulty because she starts her reduc-
tion using only half of the species. Throughout the relevant portions of
these texts, she operates as though only males are so describable.' It is

87. MacKinnon's work is full of important andric imagery; however, this Article dis-
cusses only one image. Recall also that this Article is concerned only with her use of
a particular andric image to inform her general theoretical claims in several articles.

88. CELEsrE CONDIT, DECODING ABORTION RHETORIC 227 (1990).

89. Two other rhetorical concepts may assist in explaining the andric image used by
MacKinnon in these texts. These concepts may grant more lucidity to MacKinnon's
major thematic ideas discussed previously.

First, the concept of "framing" provides assistance. Framing, according to Celeste
Condit, embodies the "ue of ambiguity and multiple interlocking themes to construct a
simple, singular square that limits and controls the meaning of some significant object
or event." I. at 226. This Article does not ascribe this motive to MacKinnon, nor does
it assert that she incorporates a technical understanding of rhetoric into her jurispru-
dence; however, MacKinnon's ocular image remains intimately connected with her

1011



literally as if only men have eyes.

V. SUZANNA SHERRY

The discussion here of crucial andric imagery in Suzanna Sherry's
work centers on her 1986 article, Civic Virtue and the Feminine Voice
in Constitutional Adjudication.' Sherry's article provides a detailed
assertion of connections between a nascent feminine jurisprudence and
classical republican theory. She claims to use these asserted connections
or similarities to predict major changes in contemporary American law
and jurisprudence.

As a preface to the demonstration of the formative role of andric gen-
eralizations in that text, a brief discussion of another article that Sherry
published earlier in 1986 is warranted. This article, The Gender of Judg-
es,' provides a good starting point for an examination of the andric imag-
ery in Civic Virtue and the Feminine Voice in Constitutional Adjudica-
tion.' First, it candidly presents a commitment to a definite, differential
characterization of the genders as the basis of her jurisprudential
views.' Second, it also predicts gender-derived transformations in Amer-
ican law. Third, it is a partial, brief summary of Civic Virtue.

In The Gender of Judges, Sherry begins by arguing three ways in which
female judges differ significantly from male judges. She asserts that
"[w]omen judges make a unique contribution to the legal system by their
presence, their participation, and their perspective."" She discounts the

vague, major ideas through framing. This renders the formative axis between her
andric image and her major themes bi-directional. The entire purpose of the argument
in the main text is to show how the image forms whatever clear content there is in
her interlocking (because of the image) and vast abstractions.

The second helpful concept is "presence." Condit defines presence as "the ability
of rhetoric to give more force to particular symbols, acts, agents, etc., or to make
them more salient simply by repetition." Id. at 228. The term is derived from C.
Perelman and L Olbrechts-Tyeca, THE NEW RHETORIC. The argument in the main text
demonstrates the sheer repetitive volume of the ocular andric image. This establishes
that the salience of the principal ideas may be a function of the image's presence in
the Perelman/Olbrechts-Tyeca sense. That is, because the image is the hard content of
the major concepts, their presence is a function of the image's presence.

90. Suzanna Sherry, Civic Virtue and the Feminine Voice in Constitutional Adjudi-
cation, 72 VA. L REv. 543 (1986).

91. Suzanna Sherry, The Gender of Judges, 4 LAw AND INEQ. J. 159 (1986).
92. See Sherry, supra note 90, at 543.
93. In this sense, it resembles Kenneth Karst's The Pursuit of Manhood and the De-

segregation of the Armed Forces, 38 U.C.LA. L. REV. 499 (1991). See supra notes 37-39
and accompanying text (discussing The Pursuit of Manhood and the Desegregation of
the Armed Forces).

94. Sherry, supra note 91, at 159.
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future influence of the first two factors because they "may decrease in
significance as discrimination wanes."' However, the feminine judicial
perspective will survive because it is not a function of temporary female
judicial rarity.-

Sherry devotes most of her article to discussing this viable feminine
perspective. Her view of the current existence and future presence of the
feminine perspective within judging and law is explicitly based on andric
generalizations. She adopts the view that men regard themselves as inde-
pendent and autonomous and that they use noncontextuality and abstrac-
tion in resolving interpersonal disputes.' Further, her research indicates
that women have a self-conception that emphasizes connection and, thus,
resolve disputes by emphasizing context and not abstract rules."

This Giliganian picture is the basis for Sherry's subsequent discussion
in Civic Virtue and her conclusions about the future of a new and femi-
nine perspective in law.' Having stated the above gender associations,
Sherry proceeds to a broad, gender-based description of American poli-
tics and law.'" She describes our current regime as wedded to abstrac-
tion and oblivious to context.' According to Sherry, American political
theory has abstracted us into rights-bearers.'02 This penchant for ab-
straction requires a values-agnostic, "pluralist political structure" because
our rights-based political system cannot express "official preference for
specific values."'

However, a "feminine society... makes decisions based on what is

95. Id.
96. Id Sherry defines the feminine perspective as follows:

By the "feminine perspective," I do not mean the political agenda associated
with feminism, but rather a distinctly feminine way of looking at the world.
A feminist perspective is an ideology that encompasses the belief that men
and women should have equal roles in society, but does not necessarily
reach other aspects of the social or political structure. A feminine perspec-
tive, on the other hand, encompasses all aspects of society, whether or not
they affect men and women differently.

Id at 160.
97. Id. at 163.
98. Id.
99. See Sherry, supra note 90, at 584-87.

100. 1d at 54547.
101. Id.
102. Id.
103. Id.
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right under the circumstances, not on who has rights in the abstract."'"
Abandoning the abstract, rights-bearer picture of the human requires a
society "to decide what is right.""5 A feminine society will express offi-
cial preference for specific, competing values: "a feminine society is a
virtuous society in the sense that it cannot be pluralist.""

. Sherry affirms the sweeping, transformative implications of this strictly
gender-based picture. She asks, "[What] happens when a contextual, vir-
tue-based woman meets the abstract, rights-based male world? She
changes the shape of that world. In almost every discipline, women are
integrating their feminine perspective into a previously male world
view.

" 1
0

7

Law is one of the disciplines that is subject to transformation by "[t]he
feminine emphasis on connection and contextuality."' For example,
women judges employ a non-political, feminine model of self and society
that does not fit into the traditional framework of conservative or lib-
eral."5 Also, the very tone of The Law and its previously coercive oper-
ations will be known anew:

Because women are more naturally connected to others, they are more likely to
be governed by true empathy: paternalism grounded not on power, but on the sort
of equation of self and other that causes a driver to fling her arm across the pas-
senger seat when she comes to a sudden stop. Increasing the likelihood of proper
motivation decreases the likelihood of abuse."°

A. Andric Imagery in the Service of a Transformative Civic Virtue-
Feminine Voice Connection

Based on the above, Sherry clearly seems to regard the concepts of
masculine and feminine as denoting different visions of both the self and
the world. In turn, this construct of distinct visions leads her to a brief
and general predictive picture. This gender split reappears in the much
longer and more complex Civic Virtue."'

In fact, Sherry claims that these different gendered visions are the
basis of her thesis in Civic Virtue: the increased presence of women in
law is related to a possible paradigm shift toward neo-republicanism.

104. Id. at 164.
105. Id.
106. Id.
107. Id.
108. Id at 165.
109. Id. at 165-66. Sherry asserts that Justice O'Connor is a good example of this

model. Id,
110. Id at 169.
111. Sherry, supra note 90, at 543.
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This Article proposes that the specific image of the makers and users of
Sherry's modem, liberal paradigm as males who have excluded women
from law is much more important to the plausibility and strength of her
thesis. This is because she muddles away the general gender dichotomy
in Civic Virtue, leaving only the particular image of exclusionary men as
the textual basis of her thesis.112

In Civic Virtue, Sherry links gender to general political theories. 3

She asserts that "the masculine vision parallels pluralist liberal theory,
[while] the feminine vision is more closely aligned with classical republi-
can theory, represented in its various forms by Aristotle, Machiavelli, and
Jefferson."" Thus, women's entry into the legal profession in large
numbers indicates that a "paradigm shift in moral, political, and constitu-
tional theory" might result from the advent of a distinctly feminine ju-
risprudence tied to the classical republican revival."'

Thus, a distinctively feminine jurisprudence would help the resuscita-
tion of republicanism:

This article suggests... that modem liberalism is a characteristically masculine
response to the failure of Jeffersonian republicanism. Because the masculine per-
spective has been the dominant-and virtually the sole-influence on the legal
and political structure, that structure is bound to reflect a more masculine or
liberal emphasis on liberalism over community. A feminine jurisprudence, instead
of rejecting the communitarian and virtue-based framework of Jeffersonian repub-
licanism., might embrace and adapt it for modem society."'

Her argument proceeds through four stages, of which the first two are
background. These first two stages feature only the type of self-acknowl-
edged, dichotomizing gender-based imagery contained in The Gender of
Judges and are not discussed below. In Civic Virtue, she first applies an
historical introduction to the basic distinctions between liberal theory
and a classical, Aristotelian, virtue-oriented political paradigm."7 Sec-
ond, she maps the American transition from a classical perspective to a

112. Id.
113. Id.
114. Id.
115. I&
116. Id. st 544. The feminine-republican link operates on the level of using

oppositions of the "men are autonomous, women are connected" type to assert the
masculinity of our regime's current grounding and the femininity of classical republican
theory. For example, Sherry states: The classical paradigm's theme of connection pro-
vides a stark contrast to the autonomous theme of the modem view." Id. at 547.

117. See Sherry, supra note 90, at 543-62 (covering the first two stages).

1015



liberal, Lockean, individualist paradigm."'
The next two stages deal with the present and future. By way of defin-

ing in detail the current state of dominant affairs, she describes the mod-
ern setting of conservative, liberal, and radical jurisprudence."' Lastly,
the article explores the contours of "the basic feminine alternative" to
modern jurisprudence," with a final focus on Justice O'Connor's opin-
ions as a test case of that alternative.12 '

Sherry's thesis of a "feminine alternative""= to the "modern [mascu-
line or liberal] paradigm""= is crucially dependent on andric imagery in
a way she does not acknowledge. Her theme is textually dependent on
her characterization of men as excluders of women. This image operates
on a level far removed from a simple and general dichotomization of
men as abstract and autonomous and women as contextual and con-
nected. This dependence is present in the last two stages of her argu-
ment.

Stated differently, this Article will not argue that Sherry's thematics are
fueled by her avowed, general, and basic differentiation of the genders
along Gilliganian lines. The above discussion of The Gender of Judges
served such a function. Rather, her positing of a feminine jurispru-
dence is rooted in highly particular imagery of men as gender excluders.
This image produces the viability of the last two subparts of her argu-
ment.

These latter portions of Civic Virtue do not assert the bifurcation of
consciousness or moral sensibility by gender. Therefore, Sherry does not
root this text's posited feminine jurisprudence in general, gender-based
world-views. Instead, Sherry roots the feminine jurisprudence in the
coherent image of the exclusionary male makers and users of the mod-
em paradigm. The argument below tracks this presentation of what the
unavowed andric imagery has to accomplish in the text.

1. Feminine Revival of the Classical Paradigm

As stated above, in Civic Virtue, Sherry explores the possibility of a
feminine/neo-republican alternative to the male, modern paradigm."
She first advances this idea generally and then analyzes a number of Jus-

118. Id.
119. Id.
120. Id.
121. 1d. at 593-616.
122. Id. at 543-2.
123. Id.
124. See supra notes 91-110 and accompanyin text.
125. See Sherry, supra note 90, at 543.
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tice O'Connor's 1981-1986 Supreme Court opinions as a test case." The
text itself demonstrates that her hypothesis cannot be supported by gen-
eral level gendered imagery of the "men are abstract, women are contex-
tual" variety.'27

There are numerous textual clues indicating that Sherry does not be-
lieve men and women have different moral and cognitive frameworks.
First, she undercuts her own claim at the outset that, paraphrasing Vir-
ginia Woolf, a woman's jurisprudence is always feminine."u The follow-
ing quotation seems to problematize the possibility of the creation of
such a jurisprudence through the entry of women into law: "Astute read-
ers might ask why this article itself contains an abundance of references
to [abstract] paradigms and structures... [however,] women's fluency in
the masculine voice" reflects their success in education.'" More funda-
mental change would seem to be required. Second, Sherry qualifies her
assertion of the bifurcation of the genders so often that the dichotomy
collapses.

Sherry states that "women in fact MAY have a unique perspective, a
world-view that differs in significant respects from that of men."'" Fur-
ther, she notes that "women's moral development and concept of self
MAY differ from those of men.'3' Also, basic "difference[s] between men
and women MAY influence the manner in which they think about, write
about, and practice their disciplines."" Sherry states: "It has long been
recognized that women MAY make unique contributions to specific areas
of law."'" Finally, she writes that "women's views on the law in general
MAY provide insights and approaches that are less natural to, and there-
fore less available to, male lawyers and judges.""

Third, her introductory adumbration of the feminine paradigm mixes
the genders up into a soup that cannot be strained: "[T]he feminine per-
spective strongly resembles the classical paradigm while the masculine
perspective strongly resembles the modem paradigm. Although all of us
HAVE some mix of the two paradigms in our own world-view,., the

126. Id, at 593-616.
127. Id,
128. Id at 543.
129. I& at 569 n.123.
130. Id. at 580 (emphasis added).

131. Id, (emphasis added).

132. Id. at 581 (emphasis added).
133. Id, at 581 n.169 (emphasis added).
134. I& (emphasis added).
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classical perspective MAY be more dominant in women." " If we all in-
ternally possess the two political paradigms, then there is no reason to gen-
der-identify either paradigm."

Even if one accepts that genderization of the paradigms exists because
"the classical perspective may be more dominant in women," then more
difficulty develops.' 7 Sherry insists that her construct is non-political,
arguing that the "feminine perspective.., encompasses aspects of per-
sonality and relationship to the world that have nothing to do with one's
political preferences."' This notion presents two insuperable problems.
First, what could Sherry possibly mean? One suspects she might mean
"purely" psychological phenomena, but the reader must guess. She distin-
guishes "feminist perspective" by maintaining that "feminists have a par-
ticular political agenda."" However, her main overarching point in both
Civic Virtue and The Gender of Judges is that the feminine perspective
does constitute a fully elaborated public alternative to the modem auton-
omy and individualism paradigm.

This implicates a second problem with Sherry's dichotomization of the
genders. If the "feminine perspective" is non-political, one must ask if the
same is true of the "masculine perspective." " In other words, is her
brief characterization of the relationship between "feminine" and "femi-
nist" a guide to her characterization of the relationship between "mascu-
line" and an undefined conceptual entity that could be labelled "sexist"

135. Id. at 579 (emphasis added). Sherry later contradicts this notion that we all pos-
sess elements of both paradigms. In discussing Kenneth Karst's article Women's Con-
stitution, she writes: "Karat is correct to disclaim the ability of a male to explore a
feminine paradigm." Id. at 583 n.172 (citing Kenneth L Karst, Woman's Constitution,
1984 DuKE LJ. 447 (1984)).
136. Briefly, points one through three would seem to undermine the basis for

Sherry's notion that Justice O'Connor's work on the Supreme Court indicates the
nascent feminine paradigm. Sherry, however, does engage in an extended discussion of
individual opinions to argue for "feminine aspects of [O'Connor's] jurisprudence." Sher-
ry, supra note 90, at 592. See id. at 592-616.

Two additional criticisms vitiate her data. She states the first herself: "This data
cannot be quantified or proven scientifically and is thus open to criticism that it is
possible to find indications of a feminine perspective in the writings of any Justice."
Id. at 592 n.212. Her further assertion that "I doubt whether an analysis of any other
Justice's work would yield a [similar] pattern" is not verified. Id, Second, each opinion
she discusses either features male signatories, reference to communitarianism or other
gender-ambiguous conceptual categories, or references to gender-ambiguous human
characteristics such as "compassion." See id. at 593-613.

137. Id. at 579.
138. Id. at 583 (footnote omitted).
139. Id. This language suggests that Sherry views feminist programmatics as smaller

in scope ("particular political agenda") than the feminine perspective. See supra note
96.

140. See supra text accompanying note 138.
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or "masculinist" or "patriarchal?" The reader might wonder if such a
distinction is intelligible at all, given Sherry's attempt to distinguish "fem-
inine" from "feminist" and her retreat from a solid gender division at the
level of general world-views.'

2. "The Jurisprudence of the Modem Paradigm"""

The section of Civic Virtue discussing "the jurisprudence of the mod-
em paradigm" and passages characterizing "the modem paradigm" else-
where in the article contain the clear gender imagery necessary to rescue
Sherry's posited feminine jurisprudence from the contradictions, dis-
claimers, and qualifications that seem to have rendered it improbable on
her own textual terms."i Because Sherry muddles and denies the "men
are abstract, women are contextual" dichotomy that ostensibly fuels her
thesis, some other type of gender imagery must be present to render a
supercessionary or rising feminine jurisprudence plausible.'"

This imagery is contained in her discussion of what she claims is the
modem paradigm in American law. Sherry commonalizes contemporary
conservative, liberal, and radical jurisprudence by claiming that
"[i]ndividual autonomy serves as the underlying paradigm" for each. 5

She claims that this tripartite division of modem legal thought is charac-
terized by -an atomistic view of the self in society." Also, she claims
that this view of the self undergirds dominant modem American legal
consciousness.'4

As stated above, Sherry's critical gender imagery characterizes the
makers and users of the modem paradigm as exclusionary males. There

141. Sherry, supra note 90, at 582-84. Even if one rejects the claim that Sherry voids,
disclaims, or muddles the basic Gilliganian dichotomy, the second stage of
the argument survives. The second stage identifies an unacknowledged andric image
that produces a phenomenological basis for a feminine jurisprudence. The Gilliganian
image (which is incoherently and contradictorily presented in Civic Virtue) is basically
an argument drawn from psychology. The unacknowledged andric image, described in
detail below, sets in motion an historical basis for feminine jurisprudential singularity.
In sum, the image identifed below may not be sufficient to rescue Sherry's posit of a
feminine jurisprudence, but it at least provides some alternative grounding.

142. Id. at 563.

143. Id at 563-74.
144. Id. at 587.
145. Id at 562.
146. Id. at 544-45.
147. Id.
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are numerous passages in Civic Virtue that add a male monopolization
dimension to her notion that gendered jurisprudential paradigms super-
sede each other. For example: "[Blecause women have been excluded
from shaping our legal structure in general, that structure reflects a dis-
torted view of the tension between autonomy and connection and be-
tween the individual and society."'4

Her text also images modern jurisprudes as male and actively
exclusionary. At times the exclusion is intellectual. Her example of the
conservative portion of the modem paradigm is Robert Nozick, who
"denies entirely the validity of any doctrine that recognizes connection or
community as a separate and valuable principle."" He excludes women
by implication because their perspective is discordant. According to
Sherry, the liberal jurisprudence of John Rawls and Ronald Dworkin like-
wise does not admit of a non-individualist ethic: "Rawls, like Dworkin,
builds his entire jurisprudence around an individualist conception of hu-
man nature."'

It appears that liberal jurisprudence is completely outside the feminine
ethos, according to Sherry:

In addition to a decidedly individualist bias, liberal jurisprudence exhibits two
other traits characteristic of the modem paradigm: liberalism epitomizes an ab-
stract, rule-based theory, and liberalism is a highly pluralistic philosophy. In a
world of self-interested individuals, abstract rules or principles are a necessary
alternative to such contextual moral notions as virtue."'

Although it is the result of "closer examination," even radical jurispru-
dence "embodies the individualist paradigm."" Emphasizing Mark
Tushnet, Duncan Kennedy, and Roberto Unger, Sherry asserts that criti-
cal legal thought is part of the autonomy-individualist-abstraction
school.'

Of course, this exclusion at the rarified level of philosophy and para-
digm is muddled by her subsequent disclaimers of any certainty regard-
ing the existence of a feminine perspective and her related acknowledge-
ment of each person's possession of that perspective."M The image,
however, remains strictly andric. The intellectual excluders are all male

148. Id. at 582. See, e.g., id. at 544, 584, 591, and 592 (stating, for example, that "the
Constitution ... is a quintessentially masculine document").

149. Id. at 562 n.88.
150. Id. at 563.
151. Id. at 565 (footnote omitted).
152. Ld. at 567.
153. Id. at 569.
154. Id. at 569-74.
155. See supra notes 117-125 and accompanying text.
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and this assignment of gender is paired with a coherent image of exclu-
sion.

Sherry asserts that men traditionally have kept women down and
out." Note, for example, how theory and practice are linked in the fol-
lowing passage: "It is not so surprising that even a radical movement ex-
cludes the feminine paradigm. Past radical groups have treated women
little better than their liberal or conservative counterparts."'7

This claim may actually save her gendered jurisprudence from the criti-
cism that she has commingled and disclaimed her earlier assertions
about men and women to such an extent that it is impossible, on her
own terms, to speak of anything as jurisprudentially gendered. First, her
image of the current paradigm is andric in that she populates it entirely
with exclusionary males. Second, because women do not share with men
this history of American juristic pre-eminence (because of male
exclusionary practices), women have a unique experiential source for
their perspective.

Sherry does offer a phenomenological basis for her model, but it is
textually secondary to her general dichotomization of the genders and
her association of "masculine" with "modem" and "feminine" with "classi-
cal republican." For example, women's knowledge and discourse is
deeply affected by "the masculine voice."'" Also, "the modem paradigm
[may be] an inevitable result of male domination of the public
sphere."" Furthermore, "because women have been excluded from
shaping our legal structure in general, that structure reflects... dis-
tort[ion]."'6'

B Conclusion

Sherry's stated and general differentiation of the genders provides little
support for her construction of a neo-republican, feminine jurisprudence.
Her argument rests more solidly on a notion of gendered jurisprudential

156. Sherry, supra note 90, at 581 ("Women have been excluded from the mainstream
of legal authority and legal change.").

157. Id. at 578 n.163. Sherry goes on to cite the following groups as examples of
radicals' sexist behavior. 1960s civil rights groups, Students for a Democratic Society,
Columbia student protesters in the late 1960s, and CIS itself.

158. Id. at 579.
159. Id. at 569-70 n.123.
160. Id at 579.
161. Id at 582.
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consciousness that is traced from a specific characterization of males as
gender excluders.' The possibility of a feminine jurisprudence, as well
as its ability to update the classical paradigm because of basic resem-
blance, has a phenomenological basis grounded in female exclusion by
males.

This interpretation indicates that Sherry was not in complete control
of the actual foundational andric imagery in this text. Her text, then,
exemplifies the production of a supportable feminist jurisprudential the-
sis through secondary, minor andric imagery that assumes a crucial role
because equivocation and contradiction detract from the author's main,
ostensible characterization of the genders.

VI. ROBIN WEST

This section of the essay demonstrates the critical role played by
andric images in Robin West's feminist jurisprudential writing. Three
articless will be analyzed individually.

In Feminism, Critical Social Theory and Law,'" West outlines and
supports "the lack of enthusiasm among at least some feminist legal
theorists for the great transformative ideas of Michel Foucault, Roberto
Unger, poststructuralists, postmodernists and other critical social the-
orists that have so energized critical legal thought." " For West, this dis-
enchantment results from problems with the critical social theorists'
ideas regarding the nature of four items: power, knowledge, the self, and
morality.'6 Her treatment of critical theory and these four items in this
text is consistently rooted in andric imagery.

Two of West's articles develop feminist law-as-literature themes con-
taining pejorative andric images that construct those themes. In The
Feminine Silence: A Response to Professor Koffler,67 West develops the
thesis that the title character in Melville's Billy Budd: Sailor is an em-
bodiment of "feminine" by strictly denigrating "masculine." As her theme
in Economic Man and Literary Woman: One Contrast,TM she valorizes

162. These males have been primarily Mandarins, but some have been of the hoi
poUoi.

163. Robin West, Feminism, Critical Social Theory and Law, 1989 U. CHI. LEGAL F.
59; Robin West, The Feminine Silence: A Response to Professor Koffler, I CARDOZO
STUDIES IN L AND LITERATURE 15 (1989); and Robin West, Economic Man and Literary
Woman: One Contrast, 34 MERCER L REV. 867 (1988).

164. Robin West, Feminism Critical Social Theory and Law, 1989 U. OF CHI. LEGAL
F. 59.

165. ld.
166. Id.
167. Robin West, The Feminine Silence: A Reponse to Professor Koffler, I CARDOZO

STUDIES IN L AND IrTERATURE 15 (1989).

168. Robin West, Economic Man and Literary Woman: One Contrast, 39 MERCER L.
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"literary woman" over "economic man" by drawing a severe contrast
between genders that strictly denigrates men.'

A. Andric Images Underiying West's View of Critical Social Theory

1. Power

In this section of Feminism, Critical Social Theory and Law, West
discusses the implications for feminist thought of what she terms a basic
tenet (emphasizing Foucault) of critical social theory: the productivity of
power. "Following Foucault's mandate, critical legal scholars collectively
have taught all of us to think of the productivity rather than the negativi-
ty of legal power." '" However, West urges caution upon feminist legal
theorists:

It may be ... that a profoundly negative, censorial, patriarchal power lies behind
the positing and creative forms of modem social and legal power which are the
subject of critical legal and social analysis. If so, we should hardly expect male
critical legal or social theorists to see this, or to adjust their theory according-

.IT

With this statement, West has sketched a connection between the
substance of critical theory and the gender of most of its originators and
adherents." She also connects them here with patriarchy. The argu-
ment below is that her problematization of the critics' notion of power is
actually grounded in several concrete generalizations about males,
whether they be critical theorists or not.

West formulates her Cassandran admonition about power as follows: "I
want to urge, even plead, that we turn down the Foucaultian invitation to

REv. 867 (1988).
169. Id. at 868-73.
170. West, supra note 164, at 60.
171. Id at 61.
172. West gives other clues that she views critical social theory as male. For exam-

ple, addressing feminists, she states that one of the problems with critical social theory
is that "critical philosophical vision . . . , like the enlightenment vision it seeks to re-
place, has not been of our making." I& at 97. She has made the identification else-
where:

The Hobbesian story of the state of nature (and the critical story of alien-
ation as well) is a synthesis of umpteen thousands of personal, subjective,
everyday male experiences. Images are generated from that synthesis, and
those images, sometimes articulate, sometimes not, of what it means to be a
human being then become the starting point of legal theory.

Robin West, Jurisprudence and.Gender, 55 U. CH. L REV. 1, 64 (1988).
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think of power in primarily positive terms. My reason is very simple:
Women's experiences of patriarchal power, told and retold in feminist
texts, are profoundly unlike anything imagined in Foucault's philoso-
phies." " West says that women experience patriarchal control as vio-
lent, not as "discursive productivity." As long as this condition persists,
the urge to discuss power as positive "is of little use to feminism." 4

Her focus, however, turns out to be on men. Most of the points made
by West in elaboration of her caveat feature a crucial, cumulative andric
generalization of men as oblivious. Her first point is that feminist com-
prehension of patriarchy requires investigation of "its utterly non-discur-
sive and silencing violence."' She feels this to be the case
"[plarticularly if we want to understand it from women's point of
view .... [If so,] we must not focus obsessively on its talkative, pontifi-
cating and no doubt internally contradictory blabber.""8 Laying aside
West's association of men with patriarchy, the last passage images men
as outside the sphere of pressing understanding, that is, the "women's
point of view."

This notion-"they just don't get it"-is both real and important, as the
reader quickly discovers. West's second criticism of the Foucaultian un-
derstanding of power makes male obliviousness critical and clear:

[Fleminist legal theorists should keep our focus on patriarchal violence, rather
than patriarchal constructs... it is extremely difficult, as feminists inside and
outside of law know, to communicate to men, including critical legal scholars, the
defining role that sexual violence and the fears of sexual violence play in women
and girls' lives.'"

Third, West maintains that male blindness is implicated in the rational-
ization of critical theorists' refusal to see patriarchal violence:

[C]ritical legal scholars increasingly resort to a decidedly hip philosophical jus-
tification for their selective blindness. If the central insights of social theory hold
for patriarchal power as they seem to hold for legal power, they argue, then to
understand law, we should be examining what it has invented rather than what it
has destroyed. ... Social theory, in short, has become yet another excuse for

173. West, supra note 164, at 61.
174. Id. at 61-62.
175. Id, at 62.
176. Id. (footnote omitted).
177. Id. at 62-63. She immediately continues by toying with another generalization, by

way of an explanation for this non-comprehension:
The reason for this, I suspect, is to some degree self-interest. To be blunt, it
is almost impossible not to blind oneself to the violence in the world of
which you are an indirect if not direct beneficiary, and most men do indeed
benefit, at least in the short run, from the sexual violence from which many
women fear or suffer.

Id. at 63 (footnote omitted).
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men to blind themselves to the violence of patriarchy, the destructivity of misogy-
ny and the absolute moral imperative for positive legal intervention on behalf of
women."s

2. Knowledge

In this section of her text, West addresses the "central Foucaultian in-
sight" that humans discursively create the objects of their knowledge,
rather than discover them." She claims that social theory's thesis of
discursive epistemology is problematic because women's knowledge has
been the product of silence: "Much of our feminist work both in and
outside of law is beginning to show that silence is and has been to mod-
em women's lives what Foucault has argued that knowledge and dis-
course are and have been to modem men's.""

West's demonstration of the centrality of silence to women's lives is
accompanied by constant and highly interrelated andric imagery. Modem
women's silence turns out to have a strictly male etiology: coordinated
andric generalizations are incorporated into the reasons for the produc-
tion of that silence. Moreover, these reasons are West's only elaboration
of the concept of "modem women's silence."

First, "modem women's silence" is the product of violence rendered as
male. Citing recent psychological work, West maintains that this silence
is a woman's "way of knowing," developed during an abusive child-
hood.' In addition, silence as a way of knowing "leads to passivity in
the face of violence in adult life as well."' West clearly regards the
face of at least adult violence as male, as is clear from the anecdotal
illustration she uses to demonstrate the silence-passivity-violence interre-
lation: "[T]rying to explain why she stayed with a batterer for ten years,
one woman.., recalled her own voicelessness: 'You know, I used to
only hear HIS words, and HIS words kept coming out of my mouth. HE
had me thinking that I didn't know anything."'

Second, modem women's silence is the product of the "more subtle

178. 1& at 63.
179. Id, at 65.
180. Id, at 66.
181. Id. at 68-69 (citing MARY IELD BELENKEY ET AL, WOMEN'S WAYS OF KNOWING

(1986)).
182. Id. at 69.
183. Id. (emphasis added). The original quotation appears in BELENKY, ET AL, supra

note 181, at 30.

1025



coercion of an elaborate, alien, and hostile dialogue.""" This "dialogue"
turns out to be male, in that men are "speakers" who can avail them-
selves of their talky epistemology. West asserts that "contemporary and
relatively privileged women law students... opt for or are pushed to-
ward silence in... classrooms, and in significantly greater numbers than
are men.""' She uses the testimony of a woman Yale law student as an
illustration:

I felt unable to keep up with the class and terrified of being exposed to the rest of
the class as unable to match them .... I was very, very quiet, very reserved ....
I basically felt inadequate in all classroom settings, unable to make comments or
to project myself into the conversation, often unable to think as quickly as I
thought others did .... The recklessness, the casual... stance that others
seemed to achieve-I just couldn't."

Third, modem women's silence is a product of adult males' monopoly
on entitlement. For West, "[tihe massive production of 'unentitled
silence' regarding female sexual violation stands in marked contrast to
the near-manic production of a 'discourse' on male sexual pleasure so
carefully documented by Foucault."' This production differential can
be traced to men's monopoly of the sense of entitlement. For example,

using a bit of text by Florence Rush, West argues that it is women and

children who are unentitled:

Why is it that children who have been molested, sexually abused, or even raped
rarely or never tell? They never tell for the same reason that anyone who has
been helplessly shamed and humiliated, and who is without protection or valida-
tion of personal integrity, prefers silence. Like the woman who has been raped,
the violated child may not be believed... her injury may be minimized. . . ,and
she may even be held accountable for the crime.'"

Fourth, modem women's silence is abetted by superior male time,

facilities, and energy. Men are imaged as possessed of the means to dis-

course: "Women are silent because we do not have the time, the atomis-

tic self-possession, the luxury or the rooms of our own in which to

speak."" Men are free of certain distractions and debilitations, while

for women "[tihere are too many dishes... , too much laundry, too

many children, too many cares, too many problems. Without more

help-a great deal of help-there is just too much of this non-lingual, de-

184. West, supra note 164, at 69.
185. Id.

186. Id. at 69-70. The testimony originally appeared in Catherine Weiss & Louise
Mellng, The Legal Education of Twenty Women, 40 STAN. L REV. 1299, 1333 (1988).

187. West, supra note 164, at 70.

188. Id. (quoting Florence Rush, Foreword, in I NEVER TOLD ANYONE 13 (Bass &
Thornton eds., 1983)).

189. Id.
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manding domestic world for women" to overcome." °

West's fifth and final reason for the production of modem women's
silence-it is the self-reproducing effect of women's silence--might seem
to be only indirectly related to male situatedness or causation. However,
the opposite is true: "Masculine discourse dominates the conversational
space, thus generating male social constructs that in turn further
women's silence."' More particularly, women's self-reproduced silence
exists as a product of patriarchal violence (identified with men and their
discourse in the following text):

[S]o long as women and children remain overwhelmingly silent in the name of
overpowering violence, if we want to understand the contours of our oppression,
we will have to come to grips with our forced, coerced or collaborative silence,
and not (only) with their developed and contradictory and oppressie discursive
practices. And when we understand women's silence, we will have a better under-
standing not only of patriarchy, but of men's discourse, of men's discursive prac-
tices and of masculine subjectivity as well.'"

As causative of women's silence, patriarchal violence and discursive
epistemology are also closely allied with male sexuality. West states:

While we discourse endlessly on the pleasure of sex so central to masculine sexu-
ality-whether to condemn it, censor it, praise it, analyze it, understand it,
rechannel it, repress it or simply indulge it-we still speak almost not at all of the
violence of sex so central to childhood and femininity.'"

Discourse and patriarchy are implicated as the root causes of silence:

Surely we need to understand not only the speaking (male) sexuality and its pos-
sessor, the subjective (male) self created by all our discourse on sexuality, but
also the silence of the objective (female) being, also "created" by both the sexual-
ized discourse and the patriarchal power behind it. We need, in other words, to
understand the modem societal inclination to keep [women and children] si-
lent.'"

3. The Self

West emphasizes that both critical social theorists and feminist theo-
rists have exposed the "liberal self' as a construct. She claims these
theorists do differ critical theorists maintain that the liberal self is a
social construct, "defined and produced by a liberal-cultural understand-

190. Id. at 71.
191. Id. at 72.
192. Id. at 78.
193. Id. at 74.
194. Id. at 75.
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