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female sentencing has been abrogated by mandatory drug minimums
and the operation of the Guidelines.

The brutal effects of federal criminal sentencing practices on women
becomes evident when viewed against state sentencing policy. Differ-
ences have begun to emerge when the overall percentage of female
prisoners is compared to the total federal and state inmate populations.
In 1990, women prisoners accounted for 7.6 percent of federal prison-
ers, compared to 5.5 percent of state prisoners.® Moreover, from year-
end 1984 to 1990, the number of female federal inmates more than dou-
bled, increasing from 1996 to 5011.% In that timeframe, the total per-
centage of female federal inmates increased from 5.8 percent to 7.6 per-
cent.” Thus, women currently constitute more of the inmate popula-
tion in federal institutions than in state institutions, and have increased
their percentage relative to all federal prisoners. Instead of women’s
deincarceration becoming a model for male sentencing, the reverse has
occurred.® In other words, “the dark side of the equity or parity model
of justice” has produced “equality with a vengeance.”™

Obviously, the punitive trend in female sentencing predates the Sen-
tencing Guidelines. In particular, mandatory minimums in drug cases
play a significant role in the length of sentences for drug offenders. For
example, the number of federal drug offenders sentenced to prison rose
forty-eight percent from 1986 to 1990, at which time drug offenders ac-
counted for nearly half of all federal sentencings.® However, the re-
strictions imposed by the Guidelines exacerbate the effect of the man-
datory minimums. For example, the increase in female inmate popula-
tion from year-end 1988 to year-end 1989 was 36.8 percent for federal
‘prisoners compared to 23.1 percent for state prisoners.” This likely re-
flects the impact of Mistretta v. United States,' which signaled the

93. RoBYN L. COHEN, BUREAU OF JUSTICE STATISTICS BULLETIN, PRISONERS IN 1990
Table 6 at 4 (1991) [hereinafter BJS, 1990].

94, Id.; BUREAU OF JUSTICE STATISTICS NATIONAL PRISONER STATISTICS REPORT, PRIs-
ONERS IN STATE AND FEDERAL INSTITUTIONS ON DECEMBER 31, 1984 Table 4 at 3 (1987)
[hereinafter BJS, 1984).

95. See BJS, 1990, supra note 93; BJS, 1984, supra note 94.

96. See Trends in Women's Incarceration, supra note 39, at 52.

97. IHd.

98. DougLas C. MCDONALD & KENNETH E. CARLSON, FEDERAL SENTENCING IN TRANSI-
TION, 1986-90, BUREAU OF JUSTICE STATISTICS SPECIAL REPORT 2 (1992) [hereinafter BJS,
1986-90).

99. BJS, 1990, -supra note 93, at 5.

100. 488 U.S. 361 (1989).
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start of guideline implementation in all judicial districts on January 18,
1989." Females comprised 10.6 percent of all federal prison admis-
sions in 1989."% While both federal and state percentage increases in
female inmate population for 1990 were less than for 1989, the federal
growth rate of thirteen percent still outpaced the state increase of 7.2
percent.'” In 1991, the number of female inmates again increased at a
faster rate than male inmates."™

If women received better treatment prior to the implementation of
the Guidelines, and now receive sentences approximately the same as
men, it can be argued that the Guidelines have had a disproportionately
harsher effect on women than on men.'” In other words, while all de-
fendants receive longer sentences under the Guidelines than previously,
women's sentences have increased more than those of men because
before the Guidelines they received probation and shorter sentences
more often than men. For example, it appears that the sentence ranges
established by the Guidelines were created in part by determining aver-
age sentences for defendants committing selected crimes.'® However,
blending male and female statistics benefitted men and disadvantaged
women, because men previously received longer sentences than those
given to women.'” While it could be argued that the shorter female
sentences were due to bias favoring women, it is obvious that the Com-
mission did not think about gender issues in formulating the guideline
ranges. .

Comparative statistics of sentence length for prisoners under federal
jurisdiction at year-end 1988 and 1989 support the hypothesis that wom-
en were more dramatically affected by the Guidelines than men. The
number of female prisoners with sentences of more than one year rose
dramatically in that timeframe, with a 19.3 percent change in sentences
of more than one year and a 311 percent change in sentences of less

101. See I DECEMBER 1991 SENTENCING COMMISSION REPORT, supra note 22, at 2.

102. BJS, 1989, supra note 11, Table 5-1 at 52.

103. BJS, 1990, supra note 93, Table 6 at 4.

104. TRACY L. SNELL & DANIELLE C. MORTON, BUREAU OF JUSTICE STATISTICS, PRIS-
ONERS IN 1991 Table 6 at 4 (1992) [hereinafter BJS, 1991). The change in female
population from 1980 to 1991 was 8.4%. .

105. Cf. MEIERHOEFER, supra note 63, at 19 (noting that mandatory minimums have
had a greater effect on females than males, probably due to their lower starting
point).

106. See, e.g., I DECEMBER 1991 SENTENCING COMMISSION REPORT, supra note 22, at
21; MANDATORY MINIMUM PENALTIES, supra note 63, at 18; Nagel, supra note 3.

107. Tasx FORCE REPORT, supra note 4, at 161 n. 91. Averaging markedly increased
the sentences of women when it-was used in California's Uniform Determinate Sen-
tencing Law. 1 RESEARCH ON SENTENCING: THE SEARCH FOR REFORM 114, 213-14 (Alfred
Blumstein et al. eds., 1983).
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than one year."® In contrast, federal statistics for males showed a 9.7
percent increase for sentences of more than one year and a sixty-three
percent increase for sentences of less than one year.'™ Some of the
variation between male and female percentages can be discounted as a
distortion due to the lower absolute number of females, which can re-
sult in a large percentage change with the addition of a relatively small
number of females. However, it is apparent that women who would
have received straight probation were being sentenced to serve some
time, and those who would otherwise have been incarcerated faced lon-
ger sentences.

The above statistics also confirm that probation was used less for all
offenders. In 1989 there was a 3.1 percent drop in federal probation
compared to a 5.8 percent state increase."® Similarly, during 1990, the
federal probation population continued to decrease while state proba-
tioners increased."' Indeed, offenders sentenced under the Guidelines
were generally more likely to be incarcerated than those sentenced pre-
Guidelines, with seventy-four percent being imprisoned in 1990 com-
‘pared to fifty-two percent in 1986."2 The use of pure probation sen-
tences decreased from sixty-three percent in 1986 to forty-four percent
in the first half of 1990."” Although women who are eligible for
straight probation still do better in sentencing than men for reasons
probably tied to different offense patterns,™ the shift away from pro-
bation falls disproportionately on women who previously would not

have served any time. Twenty years ago nearly two thirds of females
" convicted of federal felonies were granted probation, compared to
slightly more than one third of men.'"* In 1991, straight probation was
granted to twenty-eight percent of the women."® Although men are

108. BJS, 1989, supra note 11, Table 5.3 at 66 & Table 5.20 at 86.

109. Id., Table 5.2 at 65. Statistics compiled on males in federal custody by length
of sentence reveal a 15.7% increase for sentences above one year and a 19.6% in-
crease for lesser sentences. Id.

110. Id., Table 3.2, at 25. .

111. Louis JANKOWSKI, BUREAU OF JUSTICE STATISTICS, PROBATION AND PAROLE 1990
Table 1, at 2 (1991). Federal probation dipped 1.5%, while state use of probation
increased 6.1%. '

112. BJS, 1986-90, supra note 98, at 1. The percentage of convicted federal offend-
ers receiving some prison sentence, which could include probation, also rose from
52% in 1986 to 60% in the first half of 1990, with most of the increase occurring
after 1988. Id.

113. Id

114. See UNITED STATES SENTENCING COMMISSION 1891 ANNUAL REPORT 71-72.

116. Moulds, supra note 53, at 286-87.

116. May 26, 1992 SC Responses, supra note 3, Tables 4B, 4D, 4F & 4H. These
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still incarcerated more than women,"” some form of institutionaliza-

tion has become the norm for female as well as male sentencing. As a
result, the percentage of short-term, low-risk female commitments to
federal Community Correction Centers has increased."

Even more distressing, Black and Hispanic women are being sen-
tenced to federal prison more than White women. In 1991, forty-eight
percent of White females received a prison sentence, compared to fifty-
six percent of Black females. and sixty-nine percent of Hispanic fe-
males.'"” This pattern repeated in 1992, This apparently skewed ef-
fect may simply be a function of offense characteristics. It is likely that
minority women are overly represented in drug offenses subject to se-
vere mandatory minimum sentences. However, it raises the specter of a
criminal justice system which penalizes the illegal activities of its mi-
norities more severely than those of its White population.” Similarly,
different racial and gender patterns are emerging for downward depar-
tures.'”? In fiscal years 1991 and 1992, Black men and women received
a lower percentage of downward departures for reasons other than sub-
stantial assistance'” than did any other grouping of sentenced individ-

tables show that 1448 females were given probation, 956 were given probation plus
some prison time, and 2786 were sent to prison.

117. Id. at Tables 4A, 4C, 4E, & 4G. These tables report that 2932 males received
probation, 1867 received probation plus some prison time, and 21,431 were sent to
prison.

118. See Rita D. Hardy-Thompson, Community Corrections and Female Offenders, 3
FED. Prisons J. 6 (1992).

119. See May 26, 1992 SC Responses, supra note 3, Tables 4B, 4D, 4F & 4H.

120. Forty-eight percent of White women, 54% of Black women and 68% of Hispanic
women were sentenced to prison. See March 17, 1993 SC Responses supra note 3,
Tables 4B, 4D, & 4F. :

121. For example, penalties for crack cocaine are more severe than those for other
forms of cocaine. However, crack cocaine is more prevalent in minority communities.
See MANDATORY MINIMUM PENALTIES, supra note 63, at H-17 to H-19 (summarizing
case law challenging mandatory minimums for crack cocaine on equal protection
grounds). See also UNITED STATES SENTENCING COMMISSION 1992 ANNUAL REPORT Table
31 (indicating that 91.5% of defendants sentenced for crack are Black).

122. See May 26, 1992 SC Responses, supra note 3, Tables 2A-2H, and March 17,
1993 SC Responses, supra note 3, Tables 2A-2H. Certain caveats in interpreting this
information must be noted. First, it has not been subjected to analysis for statistical
significance because the actual number of departures in some categories is quite
small. Second, relying on percentages may be misleading since they can vary widely
with the addition of even a few departures given the small numbers involved. Third,
the Commission’s data relies on information provided in individual cases; thus, miss-
ing or incomplete data may skew the accuracy of any statistical interpretation.

123. Substantial assistance departures are authorized by § 5K1.1 of the Guidelines
and permit the government to request a downward departure below any mandatory
minimum penalty, While such departures are supposed to be based on the usefulness
of the defendant's information to the government, they can also be a plga bargaining
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uals.”™ Again, there is no obvious reason for the discrepancy, yet it is
troubling that unless prosecutors request a substantial assistance depar-
ture, Black offenders are less likely than others to receive downward
departures. )

Not only do the Guidelines help ensure that more women are incar-
cerated, but also that the women who are incarcerated spend more
time in prison. First, the Guidelines have resulted in higher rates of im-
prisonment for economic crimes,’”™ where women have always been
more highly represented. Second, although average sentences for prop-
erty crimes have decreased since 1986, the average percent of sentence
served to first release has increased.” Thus, a pre-Guidelines sentence
may have been longer, but the availability of parole resulted in less time
being served. For example, the Bureau of Prisons notes that an average
of one third of the sentence is served by pre-Guidelines offenders, com-
pared with eighty-five percent of the sentence served by offenders pur-
suant to the Guidelines.” Third, mean time served for drug offenders
increased from twenty-seven months in July 1984 to sixty-seven months
in June 1990.”®

The question of whether the guideline sentencing serves the public by
isolating dangerous criminals for a longer period of time is beyond the
scope of this Article. However, as one criminologist inquired more than

tool or method of lowering a sentence that the prosecutor believes is unjustly high.
See, e.g., llene H. Nagel and Stephen J. Schulhofer, A Tale of Three Cities: An Em-
pirical Study of Charging and Bargaining Practices Under the Federal Sentencing
Guidelines, 66 S. CAL. L. REv. 501, 631-32, 566-67 (1992).

124, See May 26, 1992 SC Responses, supra note 3, Tables 1-A & 1-B, and March
17, 1993 SC Responses, supra note 3, Tables 2A-2H.

125. 1 DECEMBER 1991 SENTENCING COMMISSION REPORT, supra note 22, Table 7 at 58
& vol. II at 384; UNITED STATES SENTENCING COMMISSION 1991 ANNUAL REPORT 149. See
also Theresa Walker Karle & Thomas Sager, Are the Federal Sentencing Guidelines
Meeting Congressional Goals?: An Empirical and Case Law Analysis, 40 EMoRrY L.J.
393, 416 (1991) (finding a substantial reduction in the percentage of cases receiving
probation or a no-prison sentence for bank embezzlement, credit card fraud, and
postal fraud). :

126. BJS, 1986-90, supra note 98, at 1, 8. For fraudulent property crimes, the per-
cent of time served rose from 67.7% in 1988, to 69.8% in 1989, to 76.7% in 1990.

127. 1993 INMATE CHARACTERISTICS, supra note 23 (examining expected length of
stay).

128. UNITED STATES SENTENCING COMMISSION 1991 ANNUAL REPORT 148. Drug sen-
tences ranged from forty-eight percent to eighty-seven percent higher than pre-guide-
lines sentences and a larger proportion were sentenced to prison rather than proba-
tion. See Karle & Sager, supra note 125, at 416. See also supra notes 87-92 and
accompanying text.
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ten years ago:

Why has it been possible to control criminal behavior on the part of one-half of
the adult population with one-twentieth the amount of incarceration? Why are
women granted probation almost twice as often as men? ... In a period of in-
creasing pressure for forceful law and order, it is important to ask the question
whether we are headed in precisely the wrong direction in our approach to crimi-
nality. Addressing ourselves more to the human needs of the people who become
involved in criminal activity might evolve more productive policies than those
policies which emphasize police hardware and tougher prison security.'®

These questions remain relevant. Moreover, women offenders are not
identical to men and equating them needlessly swells the ranks of wom-
en in prison. Women appear to have much lower recidivism rates than
men."® Moreover, the average incarcerated female is not a dangerous
offender. “[Flemale offenders overwhelmingly commit crimes that, while
unacceptable, pose little threat to the physical safety of the community
at large.”™ The Federal Bureau of Prisons currently classifies fifty per-
cent of female inmates at the minimum security level and thirty-three
percent at the low security level.™ Only a punitive justice system can
rationalize the imprisonment of such women who formerly would not
have been confined. Additionally, as will later be argued, imprisoning
women for larceny and drug offenses without considering the societal
effect of putting their children at risk scarcely accords with rational
sentencing or public policy.

V. DOES SENTENCING DISPARITY CURRENTLY EXIST?

Even in the legislatively mandated gender-free world of the Sentencing
Guidelines, questions about sentencing disparity of female offenders per-
sist. The United States Sentencing Commission found that women were
statistically more likely to receive sentences at the bottom of the
range.”® Sentence position relative to guideline range was analyzed by
the gender of defendant in approximately 18,000 cases. The Commission
concluded that women appeared to fare better in the system overall and
within the various guideline intervals than men.'® However, these find-
-ings must be viewed with caution since they did not control for other
variables that result in more favorable sentencing, such as employment,

129. See Moulds, supra note 53, at 295.

130. Russ IMMARIGEON & MEDA CHESNEY-LIND, NATIONAL COUNCIL ON' CRIME AND
DELINQUENCY, WOMEN'S PRISONS, OVERCROWDED AND OVERUSED 9, 12 (1992) (citing sev-
eral state empirical surveys).

131. Id. at 9.

132. 1993 INMATE CHARACTERISTICS, supra note 23.

133. See I DECEMBER 1991 SENTENCING COMMISSION REPORT, supra note 22, Tables
132 & 133 at 359-60.

134. Id. at 352.
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first offender status, and the effect of sole or primary parenting.

. Similarly, fiscal year 1991 data appears to confirm that women fare
better than men in sentencing decisions.” For example, when review-
ing the sentence type imposed for those eligible for probation with con-
ditions of confinement, it appears that men receive prison terms with
much greater frequency than women.'™ Sentences imposed in cases eli-
gible for straight probation without any incarceration result in 26.8 per-
cent of men being sentenced to prison compared to 9.4 percent of fe-
males.” Indeed, women received many more sentences that included
both probation and confinement in both tables. Again, none of this in-
formation was analyzed through multivariate analysis. Thus, it is still un-
clear whether sentencing is affected solely by gender, or whether offense
characteristics provide the key reason explaining the seemingly large
differences. Moreover, whether any impact is caused by parenting re-
sponsibilities has not been analyzed.

The only Sentencing Commission Report to control for offense charac-
teristics is the Mandatory Minimum Penalties Study published in 1991,
which found that females were less likely to be sentenced at or above
minimums than men and that females received high downward depar-
tures for substantial assistance.” Remarkably, the statistically signifi-
cant relationship between sentence and gender disappeared when con-
sidered in conjunction with offense characteristics.”™ When such mat-
ters as presence of weapon, amount of drugs, role in the conspiracy, and
substantial assistance to the government were factored into the analysis,
gender did not play a role in sentencing. This also demonstrates that sole
or primary parenting responsibility was not a factor in sentencing women
when the statute requires imposition of a mandatory minimum.

As with pre-Guidelines sentencing, the empirical data may be interpret-
ed in a number of ways. A recent Federal Judicial Center study conclud-
ed that females remain more likely to receive lower sentences than men,
although such disparity is shrinking."’ For example, in 1984 women
were sixty-nine percent less likely to receive the prescribed minimum
sentence, while in 1990 they were only twenty percent less likely to be

135. UNITED STATES SENTENCING COMMISSION 1991 ANNUAL REPORT Tables 28 & 30 at
71

136. See May 26, 1992 SC Responses, supra note 3, Tables 8-A and 8-B.

137. Id., Tables 7-A and 7-B.

138. MANDATORY MINIMUM PENALTIES, supra note 63, at 76.

139. Id. -

140. MEIERHOEFER, supra note 63, at 19.

931



sentenced below the minimum. However, because the 1990 statistics also
included cases in which sentences were not rendered pursuant to the
Guidelines," it is possible that much if not all of the apparent disparity
favoring women exists because of pre-Guidelines cases.'® The study
concludes that “the mandatory minimums have had a somewhat greater
influence on the sentencing of females than of males, most probably due
to their lower starting point.”* Thus, it implicitly supports the propo-
sition that before implementation of the Guidelines women received sig-
nificantly more favorable treatment than after its implementation. At a
minimum, one can surmise that the Guidelines have played a key role in
lessening any perceived preferential treatment of females based solely on
gender. Unfortunately, family responsibility and gender have intertwined
in the case law, with the deplorable result that children have become the
unintended victims of so-called gender-neutral sentencing.

VI. LIMITATIONS ON USING OFFENDER CHARACTERISTICS IN GUIDELINES
SENTENCING

As previously mentioned, because the Guidelines emphasize elimina-
tion of disparity, short shrift has been given to offender characteristics
other than the defendant’s prior criminal history and role in the offense.
Even the absence of prior criminality no longer ensures leniency in sen-
tencing. Congress originally directed that “the Guidelines reflect the gen-
eral appropriateness of imposing a sentence other than imprisonment in
cases in which the defendant is a first offender who has not been con-
victed of a crime of violence or an otherwise serious offense.”'* If this
admonition had been followed, it likely would have encompassed much
female crime. However, the Guidelines’ structure and practice has belied
this nonpunitive approach. The following language, reversing a departure
based in part on a female’s lack of criminal record, is typical of the re-
strictive view taken in interpreting downward departures:

It is simply not the sentencing judge's prerogative if he disagrees with the guide-
line concepts to determine whether incarceration would serve a useful purpose
when the guidelines expressly provide for a minimum jail term. Because the
guidelines were promulgated to reduce a judge's complete discretion in those

matters of principle, we believe that the district court judge improperly departed
from the guidelines based on this factor.'*

141. Id. at 12 & n4. i

142, See id. at 19. Meierhoefer also recognizes that the gender differences may actu-
ally reflect other factors related to gender such as child care responsibilities. Id. at
19 n.10.

143. Id.

144. 28 U.S.C. § 994(j) (1992).

146. United States v. Brewer, 899 F.2d 503, 509-10 (6th Cir. 1990), cert. denied, 498
U.S. 844 (1991).
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The policy statements in Section 5H1 describe such factors as the
defendant’s age, education, vocational skills, mental and emotional con-
dition, physical condition, previous employment record, and family and
community ties or responsibilities, as not ordinarily relevant in determin-
ing whether a sentence should be outside thé applicable guideline range.
Similarly, current sentencing practice downplays the congressional intent
that courts impose a sentence sufficient, but not greater than necessary,
to comply with objectives such as reflecting the seriousness of the of-
fense, deterrence, protection of the public, and needed educational or
vocational training or medical care of the offender.”® Instead, the statu-
tory caveat that courts should avoid unwarranted sentence disparities
among defendants with similar records who have been found guilty of
similar conduct,”” has trumped attempts to generously permit depar-
tures in order to mitigate the harshness of the Guidelines.

Unfortunately, courts have focused too narrowly on disparity itself,
without recognizing that disparity should be forbidden only if it is unwar-
ranted. Thus, while factors such as sole or primary parenting responsi-
bility might cause disparity, this result is warranted because of societal
concerns about the well-being of children. Indeed, even the Sentencing
Commission recognized that “a court’s departure authority is a critical
component in the successful implementation of the Guidelines system.
Departures are sometimes appropriate and necessary to achieve a just
sentence in a particular case where an important factor is not reflected
in the guidelines . . . .™*

Moreover, courts have unduly limited their sentencing discretion de-
spite the congressional mandate that no limitation should be placed on
the information received and considered by the court in imposing sen-
tence concerning the background, character, and conduct of a person
convicted of an offense.”® The Guidelines further provide that in deter-
mining the sentence to impose within the guideline range, or whether a
departure from the Guidelines is warranted, the court may consider with-
out limitation any information concerning the background, character and
conduct of the defendant, unless otherwise prohibited by law.'” At a
minimum, courts appear to agree that these provisions permit consid-
eration of offender characteristics, including family ties, in calculating a

146. See 18 U.S.C. § 3553(a) (1992).

147. Id.

148. 1 DECEMBER 1991 SENTENCING COMMISSION REPORT, supra note 22, at 241,
149. 18 U.S.C. § 3661 (1982).

150. U.S.S.G., supra note 2, § 1B1.4 (Supp. 1992).
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suitable sentence within the applicable guideline range.™ As a result,
no justification is necessary to sentence a single parent or a pregnant of-
fender at the bottom of the guideline range.'?

In contrast, departures are allowed only in limited circumstances.
First, the Policy Statements in Section 5H1 do not permit factors such as
health, mental outlook and family circumstances to “ordinarily” justify
downward departures. Second, departures are also permitted when the
court finds that there exists an aggravating or mitigating circumstance of
a kind, or to a degree, not adequately taken into consideration by the
Sentencing Commission in formulating the Guidelines.” To determine
whether a circumstance was adequately taken into consideration, the
‘court considers only the Sentencing Guidelines, policy statements, and
official commentary.'™ A

In evaluating whether to grant a departure, some circuits have regular-
ly examined the totality of circumstances.” The Sentencing Commis-
sion recently proposed an amendment to the Commentary of Section
5H1, which would have permitted offender characteristics to be com-
bined to determine the applicability of a departure.'® However, this pro-
posal was not adopted. To the extent that this methodology is available,

161, See, e.g., United States v. Mondello, 927 F.2d 1463, 1468-70 (9th Cir. 1991) (in-
terpreting 18 US.C. § 3553(a)(1) and § 3661); United States v. Lara-Velasquez, 919
F.2d 946, 953-66 (6th Cir. 1990) (rehabilitative potential); United States v. Duarte, 901
F.2d 1498, 1500-01 (9th Cir. 1990) (character references). Similarly, in United States v.
Fiterman, 732 F. Supp. 878, 885 (N.D. IIl. 1989), the court denied a departure based
on family responsibilities concerning the defendant’s disabled adult sons, but did use
this factor to assign the minimum sentence permitted within the guideline range. Id.

162. See, e.g., United States v. Denoncourt, 761 F. Supp. 168, 171 (D. Haw. 1990)
(sentencing a pregnant woman at low end of guideline range).

153. 18 U.S.C. § 3553(b) (Supp. 1992). See also U.S.S.G., supra note 2, § 5K2.0
(concerning grounds for departure).

1654. 18 U.S.C. § 3563(b) (Supp. 1992).

165. For instance, United States v. Takai, 930 F.2d 1427 (9th Cir. 1991), noted:

[iln making a decision in any particular case, good judgment will often re-

quire the evaluation of a complex of factors. No single factor may be enough

to point to the wise course of action. But a wise person will not look on

each particular factor abstractly and alone. Rather, it will be how the particu-

lar pieces fit together, converge, and influence each other that will lead to

the correct decision.
Id. at 1434. Similarly, United States v. Floyd, 946 F.2d 1096, 1099 (9th Cir. 1991), rec-
ognized that a judge need not specify the weight given to each element and decide
whether each would independently qualify as a mitigating circumstance. Floyd quoted
the language in United States v. Cook, 938 F.2d 149, 153 (9th Cir. 1991), that “[t]here
is no reason to be so literal-minded as to hold that a combination of factors cannot
together constitute a ‘mitigating circumstance.’” .

166, See 657 Fed. Reg. 112, ch. 6, pts. A & H (1992) (discussing specific offender
characteristics and departures).
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it is helpful in evaluating departures of female offenders because their
lives may demonstrate a number of disparate themes which can be wo-
ven into a narrative which justifies a departure. Even in using the totality
standard, the complex of factors considered must be at least authorized
and certainly not expressly prohibited by the Sentencing Guidelines.'
In addition, the factual predicate of the relevant findings are subject to
the clearly erroneous standard of review.'®

The totality approach can result in a departure where a single factor
alone might not be sufficient justification. It enables judges to provide
more individualized sentencing for all offenders, and is particularly useful
in sentencing females who are first offenders because it permits the use
of aberrant behavior as a possible justification for a downward depar-
tures.”™ Therefore, a court need not rely solely on a crime being consid-
ered a single act of aberrant behavior, or on one of the offender char-
acteristics found in Section 5H1 being considered extraordinary in isola-
tion from other factors. For example, the case United States v. Takai'®
explored the kinds of conduct that represent single acts of aberrant be-
-havior sufficient to permit a downward departure. The defendants were
convicted of bribing an official to obtain green cards for some relatives
and friends. One of the offenders, a 42-year-old housewife with no crimi-
nal history, “stumbled into something, awkwardly, naively, and with in-
sufficient reflection on the seriousness of the crime she was propos-
ing.”® The bribery did not involve any individual gain for the defen-
dants and occurred by happenstance. Thus, while not every first offense
is synonymous with aberrant behavior, these factors were sufficient to
support a downward departure.

However, some courts do not view the lack of criminal record as sup-
porting a downward departure based on aberrant conduct.'® Frequent-

167. United States v. Anders, 956 F.2d 907, 914 (ch Cir. 1992).

168. Id.

169. See, e.g., United States v. Pena, 930 F.2d 1486, 1495566 (10th Cir. 1991) (finding
that the behavior of a first offender who was a single mother was aberrational).

160. 930 F.2d 1427, 1434 (9th Cir. 1991).

161. Id. at 1432. While it is legitimate to ask whether such a characterization of a
female is patronizing, the flavor of the opinion is that the defendant’s culpability in
committing the crime was less than in usual offenses of this sort because no finan-
cial gain was involved. Thus, regardless of whether the defendant's naivety was due
in part to her gendered soclahzation, it was relevant in determining the appropriate-
ness of a departure.

162. See, e.g., United States v. Brewer, 899 F.2d 503, 509 (6th Cir. 1990), cert.
denied, 111 S. Ct. 127 (1990); United States v. Carey, 8956 F.2d 318, 324-25 (7th Cir.
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ly, the property and drug offenses for which women are most often sen-
tenced are crimes that extend over time. Therefore,' they do not fit within
the single spontaneous act framework required by some ¢ircuits for aber-
rant behavior.” For example, the Seventh Circuit reversed a downward
departure given to a woman convicted of concealing a felon, in part be-
cause of her continued involvement with the felon after learning of his
fugitive status.'™ Reference to tragic personal background as justifying
departure has similarly met with limited success,'® but may be com-
bined with other reasons for departure.'® Generally, offender charac-
teristics which accounted for much of the earlier preferential sentencing
of female offenders rarely are a factor in Guidelines sentencing.

VII. CARING FOR CHILDREN: FACTORING THE GENDERED NATURE
OF CHILD CARE INTO GUIDELINES SENTENCING

A. Should Single Moms and Pregnant Offenders Be Eligible for
Downward Departures?

Application of the Policy Statements found in Section 5H1 raise the
most difficult faimess issues concerning the effects of sex-neutral sen-
tencing of females under the Guidelines.' The dilemma that confronts
judges most frequently is the extent to which they can grant departures
based on concerns about children or pregnancy. Congress directed the
Commission to reflect the general inappropriateness of considering the
education, vocational skills, employment record, family ties and responsi-
bilities, and community ties of the defendants in the Guidelines and poli-

1980). Brewer appeéars to completely reject a departure for aberrational conduct,
while Carey simply refuses one based on lack of criminal history.

163. See, e.g., United States v. Sheffer, 896 F.2d 842, 847-48 (4th Cir. 1990), cert. de-
nied, 496 U.S. 968 (1990) (affirming refusal to depart for aberrant behavior where
female first-time offender was involved in family conspiracy that had multiple transac-
tions).

164. United States v. Andruska, 964 F.2d 640, 646 (7th Cir. 1992).

165. See, e.g., United States v. Lopez 938 F.2d 1293, 1296 (D.C. Cir. 1991); United
States v. Deigert, 916 F.2d 916, 918-19 (4th Cir. 1990) (refusing departure).

166. For example, during the time frame that departures for lack of youthful guid-
ance were granted pursuant to United States v. Floyd, 946 F.2d 1096, 1099 (8th Cir.
1991), the Ninth Circuit remanded a case to determine if the court knew it could
depart when a female defendant argued psychological impairment arising from her
chaotic and abusive childhood. United States v. Kiba, 951 F.2d 364 (8th Cir. 1991),
cert. denied, 112 S. Ct. 1986 (1992), an unpublished decision available on Westlaw.

167. The Commission is studying the impact of gender on sentencing in its current
research on pre-guideline and post-guideline sentencing, but no time frame has been
indicated for the completion of that research. See Letter from Phyllis Newton, Staff
Director of the United States Sentencing Commission, May 26, 1992 SC Responses,
supra note 3.
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cy statements.” In response, Policy Statement 5H1.6 provides that

[flamily ties and responsibilities and community ties are not ordinarily relevant in

determining whether a sentence should be outside the applicable guideline range.

Family responsibilities that are complied with may be relevant to the determina-

tion of the amount of restitution or fine.
As a result, relatively few departures are granted for these reasons. For
example, family-based departures have declined in percentage as a rea-
son for downward departures every year since 1989 and have fallen from
the third to the fifth-most cited reason for downward departures.'®
Thus, in 1989, they constituted five percent of total departures;'™ and in
1992 less than two percent of all departures were for this reason.” The
absolute number of such departures is also quite small. In light of the
widespread appellate hostility towards departures for family ties, it is re-
markable that even 141 departures were granted for this reason in 1992.
Trial judges appear more sympathetic than appellate courts to departures
based on family ties, although the published cases are centered in the
Second Circuit, which has authored most of the few appellate decisions
supporting generous use of family ties departures.'” It is likely that con-
siderably more women would be granted such departures if the appellate
climate were more hospitable, since many women inmates are single
mothers.

Undoubtedly, family ties departures are requested more often by fe-
males than males. In 1992, women received fifty-six percent of all family
ties departures,'”™ and in 1991, forty-five percent of such departures,’™
despite the fact that women were being less than seventeen percent of
the sentenced population in both years. Excluding departures for sub-
stantial assistance, in 1991, sixteen percent of female departures and

168. 28 U.S.C. § 994(e) (Supp. 1992).

168. Compare UNITED STATES SENTENCING COMMISSION ANNUAL REPORTS for 1989 and
1991, respectively at Table IX at 50, and Table 64 at 137.

170. UNITED STATES SENTENCING COMMISSION 1989 ANNUAL REPORT Table IX at 60.

171. UNITED STATES SENTENCING COMMISSION 1992 ANNUAL REPORT Table 49. In 1990
family departures were nearly four percent. UNITED STATES SENTENCING COMMISSION
1890 ANNUAL REPORT Table R at 72. In 1991, they accounted for only two percent of
all departures. UNITED STATES SENTENCING COMMISSION 1991 ANNUAL REPORT Table 54
at 137. .
172. See United States v. Johnson, 964 F.2d 124, 126 (2d Cir. 1992) (single mother);
United States v. Alba, 933 F.2d 1117, 1122 (2d Cir. 1991) (male supporting wife, chil-
dren, parent and grandparent).

173. See March 17, 1993 SC Responses, supra note 3, Tables 2A-2H.

174. See May 26, 1992 SC Reponses, supra note 3, Tables 2A-2H.
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three percent of male departures were granted for family ties.™ In
1991, Black women received almost ten percent fewer family departures
. than their percentage of the sentenced female population, while in 1992,
they were only one percent lower. In both years, Hispanic women re-
ceived significantly more than their relative share of family depar-
tures.”™ It is unclear why this lopsided result occurred. Given the gen-
eral population data concerning single mothers,'"” one might assume
that Black and Hispanic women would be requesting more single parent
departures than White women. However, there is no easy reason that
explains why Hispanic women would fare so much better in obtaining
them. One possibility is that stereotypes about Hispanic and Black fami-
lies are predisposing judges to look favorably when Hispanic women
request family departures and negatively when they are requested by
Black women who have previously made use of female kinship networks
to care for their children. Whatever the reason, any underrepresentation
of Black women in obtaining family ties departures is disturbing.

While the Sentencing Commission also provided data concerning de-
pendents for whom the defendant provides financial support, it could not
differentiate spouses from children, or identify single parents.” Even
given this weakness, several generalizations may be warranted. First, the
likelihood of a woman with a dependent being given a prison term is
much greater if the female is Black or Hispanic than if she is categorized
as White or Other. This racial and ethnic disparity is also true for men.
Second, every category of females with dependents was incarcerated less
often than any category of males with dependents.”™ This may reflect
offense characteristics and prior criminal history. However, to the extent
that judges can grant probation and family-based departures it may indi-

175. Fiscal year 1991 departure data, which includes race and gender information,
reveals that 61 females were given departure for family ties out of 378 departures
given women for reasons other than substantial assistance. This compares with 49
male family ties departures out of 1443 total male departures other than for substan-
tial assistance. Id. The respective statistics for 1992 were 18% of female departures
and 4% of male departures. See March 17, 1993 SC Reponses, supra note 3, Tables
2A-2H.

176. In 1991, Black females received 24% of family departures and constituted 34%
of the sentenced female population, while in 1992 they received 33% of family depar-
tures and were 34% of the female population. Hispanic women received 26% of family
departures and were 17% of the sentenced female population in 1991. In 1992, they
obtained 20% of the family departures and were 15% of the female population.

177. See infra notes 248-565 and accompanying text.

178. May 26, 1992 SC Responses, supra note 3, Letter from Phyllis J. Newton, Staff
Director, United States Sentencing Commission. The fact that the categories for
collecting data do not reflect information of significance to women is not surprising
given that women appear to be an afterthought in sentencing guidelines policy.

179. See May 26, 1992 SC Responses supra note 3, Tables 4A4H, and March 17,
1993 SC Responses, supra note 3, Tables 4A-4H.
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cate that they believe that incarcerating mothers, many of whom have
sole or primary parenting responsibilities, has a substantial detrimental
impact on minor children.

B. The Conflicting Case Law Concerning Single Parenting

The relatively small number of family-based departures reflects per-
ceived appellate hostility found in case law interpreting Policy Statement
5H1.6. For example, in United States v. Thomas,"™ the Seventh Circuit
held that no departure is allowed for family ties for sentences other than
probation.” Not surprisingly, Ms. Thomas was a single mother caring
for her two mentally disabled adult childrent and a young grandchild. Thom-
as found that Section 5H1.6 contained no suggestion that departure may
be based on family considerations if they strike judges as particularly
compelling.'® It viewed the reference to fines and restitution in the Sec-
tion 56H1.6 commentary as exhaustive, rather than illustrative of circum-
stances in which family-based departures could be granted. The policy
statement declaring that family responsibilities are relevant when proba-
tion is an option was interpreted as suggesting that the Commission did
not intend them to be relevant when probation is not a sentencing op-
tion.'®

A number of other circuits seem to recognize the discretion of judges
to depart based on family ties in all cases,”™ but have held that down-
ward departures cannot be given to single parents because the effect of
the mother’s incarceration on a young child is not extraordinary.” In

180. 930 F.2d 526 (7th Cir. 1991), cert. denied, 112 S. Ct. 171 (1991).

181. Id. at 530.

182, Id.

183. Id.

184. For a thorough review of the general family ties departure case law, see Susan
E. Ellingstad, Note, The Sentencing Guidelines: Dounward Departures Based on a
Defendant’s Extraordinary Family Ties and Responsibilities, 76 MINN. L. Rev, 957,
966-70 (1992).

185. United States v. Chestna, 862 F.2d 103, 106-07 (1st Cu' 1992), cert. denied, 113
S. Ct. 334 (1992); United States v. Mogel, 956 F.2d 1555, 1565 (11th Cir. 1992), cert.
denied, 113 S. Ct. 167 (1992); United States v. Cacho, 951 F.2d 308, 311 (11lth Cir.
1992); United States v. Headley, 923 F.2d 1079, 1982 (3d Cir. 1991); United States v.
Brand, 907 F.2d 31, 33 (4th Cir.), cert. denied, 111 S. Ct. 585 (1990); United States v.
Brewer, 899 F.2d 503, 509-11 (6th Cir. 1990), cert. denied, 498 U.S. 844 (1990). Cf.
United States v. Carr, 932 ‘F.2d 67, 72 (Ist Cir. 1991), cert. denied, 112 S. Ct. 112
(1991) (reversing departures of couple with four-year-old son, noting that the sentence
of one parent could have been stayed to the end of the other's sentence). However,
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United States v. Brand,”™ the Fourth Circuit asserted the classic justifi-
cation for refusing departures to single mothers whose children will be
placed with strangers:

[S]uch a situation is not extraordinary. A sole, custodial parent is not a rarity in

today’s society, and imprisoning such a parent will by definition separate the par-

ent from the children. It is apparent that in many cases the other parent may be

unable or unwilling to care for the children, and that the children will have to live

with relatives, friends, or even in foster homes.'”
Brand concluded that “[the defendant’s] situation, though unfortunate, is
simply not out of the ordinary,”® despite the District Judge's conclu-
sion that “{tlhe carrying forward of the guideline range of im-
prisonment . . . would have a devastating impact upon the emotions,
minds and the physical well being, just every aspect, of two very inno-
cent youngsters....”® However, the Fourth Circuit has recognized
that in combination, family circumstances may justify a departure.'® In-
deed, in United States v. Calle,” Judge Ramsey recently granted a fam-
ily based departure in a case where the fact that both parents faced cer-
tain incarceration required the relocation of their three-year-old child to fami-
ly care outside the United States.”™ Calle relied on favorable out-of-cir-
cuit precedent, studiously avoiding any reference to potentially unfavor-
ably Fourth Circuit family ties case law.”™ In contrast, the Sixth Circuit
specifically relied on the fact that sex is irrelevant to guideline sentenc-
ing in disregarding the effects of incarceration on children."

Sometimes, refusal to grant a departure to a single mother is affirmed

simply because it is considered an unreviewable discretionary decision
by a judge that the particular circumstances are not extraordinary

this result appears impractical in most drug cases involving long mandatory mini-
mums.

186. 907 F.2d 31 (4th Cir. 1990), cert. denied, 111 S. Ct. 685 (1990).

187. Id. at 33.

188. Id. The Brand court compared the case to United States v. Daly, 883 F.2d 313
(4th Cir. 1989), cert. denied, 496 U.S. 927 (1990). Ironically, Daly involved a male and
there is no indication that he personally was a single parent. The oftcited language
from Daly is that he “has shown nothing more than that which innumerable defen-
dants could no doubt establish: namely, that the imposition of prison sentences
normally disrupts spousal and parental relationships . . ., .” Id. at 319.

189. Brand, 907 F.2d at 33.

1980. See United States v. Deigert, 916 F.2d 916, 919 (4th Cir. 1990) (remanding the
case to see if judge exercised his discretion or thought he had no discretion in
refusing a departure of a pregnant offender who had several other children).

191. 796 F. Supp. 863 (D. Md. 1992).

192, Id. at 857.

193. Given the well-researched nature of the opinion, it is unlikely that the judge
was ignorant of the potentially conflicting precedent.

194. United States v. Brewer, 899 F.2d 503, 50809 (6th Cir. 1989), cert. denied, 111
S. Ct. 127 (1990). o
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