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Valuing the Environment:
NOAA's New Regulations Under the

Oil Pollution Act of 1990

I. INTRODUCTION

Imagine that there has been yet another oil spill, a big one. Over
eleven million gallons oozed from a ship into the ocean and the slick
spread over 1000 miles of coastline. Approximately 1000 otters died
from ingesting oil or from inhaling toxic fumes. Over 33,000 dead sea
birds were found and at least 138 eagles died from eating oil covered
prey. Luckily, the whales, seals and sea lions escaped relatively un-
harmed.

In many ways, it is a typical oil spill. The players are typical and
behave typically: the oil company, several federal and state government
agencies, the environmentalists, the media, the fishermen, and the pub-
lic.' Everyone, of course, blames the oil company. The oil company
starts its public relations campaign, blaming the government for not
being adequately prepared to help contain the spill. The environmental-
ists publish reports claiming that the damage figures from the govern-
ment are too low, the result of powerful oil company influence! Local

1. Consider the following perspective:

Everybody's in on the act, debating-naturally-how to stop this bad stuff by
more taxes, more regulations, conservation, "renewable" energy sources,
spending beaucoup bucks on "studies", nuking el Nino, flipping coins, sticking
pins in dolls, shutting down the coal and oil industries, etc. This includes the
President, the Congress, their parallels in the States, the "flowerpot set," sci-
entists out to make a buck, the so-called news media, worrywarts in general,
and a bunch of concerned citizens scared by all of the preceding.

R. W. Scott, Stay Tuned; 1989 Exxon Valdez Oil Spill; editorial, WORLD OIL, May
1990, at 5.

2.

We suspect the Chablis and Brie set will raise unshirted hell about the re-
ported results, while accusing the above named agencies, institutions and
people of selling out to the oil industry. They will also continue to wail
about 'long-term' effects and put out more copious quantities of half-truths,
untruths and misinformation.



fishermen hire out their boats at $5000 a day to "help" in the cleanup.
The media flashes pictures of oil covered otters that enrage the public.
People from far away who have never been to the site of the spill, and
will probably never go there, demand action. Everyone debates whether
cleanup efforts do more harm than good.

In a very important respect, however, this oil spill is not typical.
Imagine, this is the first disaster under new regulations governing the
Oil Pollution Act of 1990.' An environmental trustee,4 will "determine
natural resource injuries, assess natural resource damages,... present
a claim, recover damages, and develop and implement a plan for the
restoration, rehabilitation, replacement or acquisition of the equivalent
of the injured natural resources under their trusteeship."'

Some of the issues facing the trustee are: Should people who make
no active use of the area be compensated? How have they been
harmed? If they have been damaged, how can the amount be measured?
Is it cost efficient to find out? The new regulations governing natural
resource damage assessment provide some of the answers.' This Com-
ment concludes that in order to properly advance the underlying policy
of environmental protection, such damages must be assessed and can
be accurately measured.

Responding to the Exxon Valdez oil spill disaster off Prince William
Sound in Alaska,7 Congress passed the Oil Pollution Act of 1990 (OPA
or "the Act").' The Act authorizes the National Oceanic and Atmospher-

Id.
3. Oil Pollution Act of 1990 (Oil Pollution Act), Pub. L. No. 101-380, 104 Stat. 484

(1990) (codified at 33 U.S.C. §§ 2701-2719 (1994)).
4. "The President shall designate the Federal officials who shall act on behaf of

the public as trustees for natural resources under this Act." 33 U.S.C. § 2706(b)(2)
(1994) (emphasis added).

5. Natural Resource Damage Assessments, 59 Fed. Reg. 1062, 1062 (1994) (to be
codified at 15 C.F.R. § 990) (proposed Jan. 7, 1994) [hereinafter DOC Report].

6. Id. at 1167-89 (to be codified at 15 C.F.R §§ 990.10-990.82). "The proposed rule
is intended to provide the trustee(s) with maximum flexibility in conducting damage
assessments." Id. at 1062.

7. On March 24, 1989, the oil tanker Exxon Valdez ran aground off the coast of
Alaska and spilled over 11 million gallons of crude oil into the ocean. It was the
largest spill in United States history. See S. REP. No. 94, 101st Cong., 2d Sess. 2
(1989), reprinted in 1990 U.S.C.C.A.N. 722, 723. Because the oil spilled into a pristine
environment, a public outcry ensued. Michael Satchell & Betsy Carpenter, A Disaster
That Wasn't, U.S. NEWS & WORLD REP., Sept. 18, 1989, at 60. A few months later,
three separate smaller spills in Rhode Island, the Delaware River, and the Houston
shipping channel took place within a 24 hour period. Congress finally took action.
See S. REP. No. 94, 101st Cong., 2d Sess. 3 (1989), reprinted in 1990 U.S.C.C.A.N.
722, 724.

8. 33 U.S.C. §§ 2701-2719 (West Supp. 1993). See generally Antonio J. Rodriguez
& Paul A.C. Jaffe, The Oil Pollution Act of 1990, 15 TuL. MAR. L.J. 1, 4 (1990) (stat-
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ic Administration (NOAA) to promulgate regulations governing OPA9

On January 7, 1994, NOAA issued its proposed regulations.'0

In part, these regulations outline the method used for measuring
losses to people not directly affected by the oil spill." The regulations
refer to these individuals as "passive users" of the damaged area. In the
broadest sense, everyone who does not actively use an area for busi-
ness or recreation is a passive user of the lands held by the govern-
ment. 2 The principle behind passive use theory is that while Mr. John
Q. Public in Des Moines may never plan to visit Prince William Sound,
he still places a value on its existence. There is considerable controver-
sy whether this is true, and even more controversy over how to value
these damages.

The contingent valuation method (CV or CVM) uses public surveys to
determine the dollar amount that individuals who do not actively use an
area are willing to pay in order to prevent damage to or restore natural
resources."3 This data then is extrapolated to compute a damage figure
for the entire passive user population that will comprise part of the
total damages against an oil company. Using this technique, the State of
Alaska estimated the damage from the Exxon Valdez to passive users at
$2.8 billion.4

The use of CV has polarized the environmentalists and the industrial-
ists. Those favoring CV note that it provides the only mechanism avail-
able for measuring passive use value.'5 CV proponents argue that a
damage recovery computed without CV would not account for all ele-

ing that the Oil Pollution Act was intended to "streamline United States oil pollution
law").

9. 33 U.S.C. § 2706(e)(1) (West Supp. 1993).
10. DOC Report, supra note 5, at 1062.
11. DOC Report, supra note 5, at 1182-83 (to be codified at 15 C.F.R § 990.78

(5)).
12. See infra notes 24-36 and accompanying text for a discussion of passive value.
13. See infra notes 37-56 and accompanying text for a detailed explanation of the

Contingent Valuation Method.
14. Peter Passell, Economic Watch; Disputed New Role for Polls: Putting a Price

Tag on Nature, N.Y. TIMES, Sept. 6, 1993, § 1 (Financial Desk), at 1.
15. CV is "the only known methodology for measuring the passive use component

of total resource value." DOC Report, supra note 5, at 1074. Some argue that this is
not the only way to measure passive use. For example, the purchase of insurance or
the amount of voluntary contributions to environmental organizations could be used
to estimate passive use. Natural Resource Damage Assessments, 58 Fed. Reg. 59328,
59352 (1993). However, these techniques are not "for the express purpose of estimat-
ing nonuse values of specific injured resources." Id.



ments of a proper damage award. Failure to properly account for dam-
age to passive users, they contend, will lead to riskier enterprises being
allowed in pristine environments. Moreover, CV proponents argue that
the surveys are admissible evidence and believe that a properly con-
ducted CV study is an accurate measure of passive damages. They con-
tend that the CV method is analogous to the assessment of other dam-
age awards. Finally, CV proponents argue that any tendency to over-
state damages is consistent with the legislature's intent to provide in-
centives for the development of new spill prevention technology.

The petroleum industry and their economists, on the other hand,
maintain that the CV surveys are inherently inaccurate and overstate
damages. CV opponents argue that the wording and form of the ques-
tions manipulate the respondents' answers by appealing to their envi-
ronmental sensitivities, or "warm glow". Opponents also argue that sur-
veys are inadmissible, increase administrative and legislative costs,
overburden business and make insurance unaffordable. 16

Given these positions, NOAA appointed a blue ribbon panel of ex-
perts to study CV. Reasoning that "it is fair to describe such informa-
tion as reliable by the standards that seem to be implicit in... the as-
sessment of other damages normally allowed in court proceedings,"17

the panel recommended that the NOAA use CV to calculate passive use
damages from natural disasters. In formulating their proposed regula-
tions, NOAA relied heavily on the panel's findings.

Common CV terms such as "generally accepted axioms of neoclassi-
cal consumer choice theory," "infra-marginal changes," and "substitut-
ability" are left to the economists. This Comment does not explore the
economic theories underlying CV, but rather focuses on what CV is,
why CV is so controversial, and why courts should accept CV as an
accurate and proper measure of damages.

In presenting the legal support for the CV method, this Comment
provides a reference for trustees, courts and parties who favor it. Part
II presents the historical background of the method."8 Part III discuss-
es CV's official recognition, including a detailed examination of the
method's criticisms and the panel's recommendations."9 Part IV ex-
plains NOAA's new regulations and details how they implement the

16. See generally Linda Himelstein & Mary Beth Regan, Fresh Ammo for Eco-Cops,
BUSINESS WEEK, Nov. 29, 1993 ("[S]eventeen of the largest industry groups filed com-
ments . .. that oppose CV").

17. Natural Resource Damage Assessments Under the Oil Pollution Act of 1990, 58
Fed. Reg. 4601, 4610 (1993) [hereinafter NOAA Report].

18. See infta notes 24-56 and accompanying text.
19. See infra notes 57-150 and accompanying text.



[Vol. 22: 167, 19941 Valuing the Environment
PEPPERDINE LAW REVIEW

panel's directives.' Part V compares CV with other damage assess-
ments, including damages to personal property with no market value,
damages for unestablished businesses and damages for loss of enjoy-
ment of life. 2' The arguments in favor of the CV method are set forth
and the critics are refuted. Part VI addresses the impact of NOAA's
regulations.' This Comment concludes that passive value is an impor-
tant component of oil spill damages and may be accurately measured
under the new regulations through the use of contingent valuation.'

II. HISTORICAL BACKGROUND

A. Recognition of Passive Value

The CV method is essentially a survey of public opinion. Although,
"survey" has been defined as, "a partial quantification of some aspects
of what some people say their opinions are about certain questions
about which they have been asked" surveys appeal to the litigator.'
They enable a party to efficiently gather information from a representa-
tive sample and extrapolate it to the population as a whole. As polling
and survey methods have become more reliable, polls and surveys have
received "such high probative value as to be largely determinative of
key issues in litigation. "'

A key issue in an oil spill is: Who should be compensated? CV devel-
oped in part to satisfy the need for establishing damages for situations
where no market (e.g., price of fish) or behavioral traits (e.g., use of
area for recreation) could be relied upon to solve this key issue. Pas-
sive user value of the environment is one such situation. Understanding
who passive users are and why we need to measure their damages is
critical to understanding the new regulations.

The first recognition that passive use was entitled to protection was
made not by courts, but by economists.' Currently, passive use damag-

20. See infra notes 151-213 and accompanying text.
21. See infra notes 214-337 and accompanying text.
22. See injfra notes 338-40 and accompanying text.
23. See infra notes 350-51 and accompanying text.
24. W. ALBIG, MODERN PUBLIC OPINION 198 (1956).
25. Susan J. Becker, Public Opinion Polls and Surveys as Evidence: Suggestions

for Resolving Confusing and Conflicting Standards Governing Weight and Admissi-
bility, 70 OR. L. REV. 463 (1991).

26. John V. Krutilla, Conservation Reconsidered, 57 AM. ECON. REV. (pt. 2) 777, 780
(1967):



es enjoy strong support. 7 However, the debate over how to value
these passive uses, which has been described as "acrimonious,"' con-
tinues to be waged in the literature' and in the courts.'

Active users conduct commercial or recreational activities in the area
damaged by the spill.3' The value to these users is termed "use val-
ue "

PM and can be measured by market factors.' Passive users are "in-

This demand is characterized as a willingness to pay for retaining an option
to use an area or facility that would be difficult or impossible to replace and
for which no close substitute is available. Moreover, such a demand may
exist even though there is no current intention to use the area or facility in
question and the option may never be exercised.

27. See Ohio v. United States Dep't of the Interior, 880 F.2d 432, 464 (D.C. Cir.
1989) (holding passive damages to be proper component of award); see infra notes
59-66 and accompanying text for a detailed discussion of the Ohio decision.

28. NOAA Report, supra note 17, at 4603. For example, critics commented to
NOAA that CV was "[djeeply and irretrievably flawed" and "highly unreliable as a
measurement tool for passive use values." DOC Report, supra note 5, at 1157. A psy-
chologist noted, "The methodology works best when people have experience buying
similar goods .... Existence value for things people never think about is a wobbly
concept." Michael J. Mandel, How Much Is a Sea Otter Worth?, BUSINESS WEEK, Aug.
21, 1989, at 59. An oil executive stated, "The oil industry is not ready to write a
check for someone's sense of moral outrage to watch otters die on TV." Id. An econ-
omist for Exxon stated, "I believe that no contingent-value study will ever meet the
courts' standards." Passell, supra note 14, at 2. A petroleum institute executive stated
that "[ijf you applied this methodology to any human activity, you could stop it
dead." Id.

29. Compare Frank B. Cross, Restoring Restoration for Natural Resource Damages,
24 U. TOL. L. REV. 319, 320-21 (1993) (footnotes omitted):

[M]any attorneys and commentators have suggested that valuation should be
accomplished through a procedure known as contingent valuation. This proce-
dure amounts to little more than asking individuals what value they place
upon a given set of natural resources. While straightforward, the method has
serious shortcomings that produce unreliable results. Consequently, the pre-
sumption of reliance on this method is misplaced.

with ROBERT C. MITCHELL & RICHARD T. CARSON, USING SURVEYS TO VALUE PUBLIC
GOODS: THE CONTINGENT VALUATION METHOD 295 (1989) ("Contingent valuation shows
promise as a powerful and versatile tool for measuring the economic benefits of the
provision of nonmarketed goods").

30. Compare Ohio, 880 F.2d at 432 (1989) (approving use of contingent valuation)
with Idaho v. Southern Refrigerated Transp. Inc., 1991 U.S. Dist. LEXIS 1869 (reject-
ing CV as an unreliable measure of damage to salmon from toxic river spill). See
infra notes 59-66, 110-14 and accompanying text respectively.

31. NOAA Report, supra note 17, at 4602. Examples include, "hunting, fishing, wild-
fife viewing, hiking, camping, driving for pleasure, . . . energy production and mining;
use of renewable natural resources to produce products such as timber, fish, or agri-
cultural products; uses of stream flows for irrigation ... water supplies ... power
generation; and transportation services." Natural Resource Damage Assessments, 56
Fed. Reg. 19752, 19760 (1991).

32. NOAA Report, supra note 17, at 4602.
33. These measures have traditionally been viewed as more accurate than CV. For











damages for lost profits from an unestablished business are recoverable
if proven with reasonable certainty. 5

The United States Supreme Court has established the following stan-
dard:

Where the tort itself is of such a nature as to preclude the ascertainment of the
amount of damages with certainty... while the damages may not be determined
by mere speculation or guess, it will be enough if the evidence show[s] the extent
of the damages as a matter of just and reasonable inference .... The wrongdoer
is not entitled to complain that they cannot be measured with the exactness and
precision that would be possible if the case, which he alone is responsible for
making, were otherwise."'

The wide berth given plaintiffs when proving damages in such cases is
based on public policy grounds, particularly punishment of
wrongdoers.' If exactness were required, defendants would often es-
cape damages altogether." Innocent parties would recover nothing
from the party who created the problem, a clearly inequitable result.'
To avoid this, courts have allowed plaintiffs to present either the best
available proof' or a reasonable basis" for their damages. In these
cases, like CV cases, the fight is over the sufficiency of the proof.

In one case, a company breached its contract to advertise the
plaintiffs new product.' Defendant argued that plaintiff's damages
were too speculative,' however, the court required only "a rational es-
timate of their amount."'

Howard v. Stillwell & Bierce Mfg. Co., 139 U.S. 199, 206 (1891)).
275. 1 Dunn, supra note 272, § 4.2.
276. Story Parchment Co. v. Paterson Parchment Paper Co., 282 U.S. 555, 563

(1931) (emphasis added).
277. See 2 Dunn, supra note 272, § 5.2.
278. Id.
279. Id.
280. See Knightsbridge Mktg. Servs., Inc. v. Promociones Y Proyectos, S.A., 728 F.2d

572, 575-76 (1st Cir. 1984) (including a breach of contract action). "All that is re-
quired is a reasonable basis of computation and the best evidence obtainable." Id.

281. See McDermott v. Middle East Carpet Co., 811 F.2d 1422, 1427 (1lth Cir. 1987)
(involving a breach of contract action and applying Georgia law). "A claimant need
not provide an exact dollar figure; it is sufficient if the facts provide a rational basis
of computation." Id.

282. Handi Caddy, Inc. v. American Home Prods. Corp., 557 F.2d 136 (8th Cir.
1977). Defendants had promised to advertise plaintiffs utensil for removing hot pizzas
on their frozen pizza boxes and other media. Id. at 138.

283. Id.
284. Id. at 139. "[Wlhile the general rule is that anticipated profits of a commercial

business are too remote and speculative to warrant a judgment for their recovery,
they may be recovered when 'they are made reasonably certain by proof of actual
facts, with data for a rational estimate of their amount.'" Id. (quoting Anderson v.
Abernathy, 339 S.W.2d 817, 824 (Mo. 1960)).
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"In the final analysis, the question is primarily a problem of proof. Each case must
rest upon the evidence adduced and it is for the trial judge in the first instance to
determine whether the complaining party has produced the quantum and quality
of evidence sufficient to submit the issue to a jury.

The court held that damages were sufficiently established and found for
the plaintiff.'

Notwithstanding, a developer of an "innovative and untried" frozen
dinner product sued the product's distributors for breach of contract
when problems caused the discontinuance of shipment after a short test
period.' The court held that "lost profits in this case [were] too specu-
lative and uncertain to sustain a damage award."' Because the plaintiff
had not shown any means of measuring his future damages, he was lim-
ited to damages for those products already sold.'

These cases demonstrate the harm suffered by passive users. First,
passive use losses do not lend themselves to easy quantification. There-
fore, exactness in the amount of damages is not required. Second, the
new products in the above cases had no track record upon which to
base damages. Determinations of passive use cannot rely on market indi-
cators to establish damages. The CV technique under the rule should be
judged by the standards set forth in the above cases.

Does CV meet these standards? Certainly, policy grounds support the
method. Without CV, the passive user receives no compensation, and the
oil spiller escapes taking full responsibility for his actions. This is un-
sound public policy. Congress and NOAA, after considering a comprehen-
sive study of CV, were willing to give its findings a rebuttable presump-
tion of correctness.' There is enough confidence in the method to war-
rant a reasonable inference of validity. Sampling procedures ensure that
the survey will provide the proper quantum and quality of evidence upon
which to base an award.

CV is the best evidence available to prove passive value. Industry rep-
resentatives argued before the court in Ohio v. Department of the Interi-

285. Handi Caddy, 557 F.2d at 139; see also 22 AM. JUR. 2D Damages § 173 (1988)
(discussing potential increases in plaintiffs income).
286. Handi Caddy, 557 F.2d at 139.
287. Booker v. Ralston Purina Co., 699 F.2d 334, 335 (6th Cir. 1983). The product

was a compact and easily portable freeze dried meal. Id. at 335.
288. Id. at 337.
289. Id.
290. 33 U.S.C. § 2706(e)(2) (West Supp. 1994); see also Rodriguez and Jaffe, supra

note 8, at 5.



or,"9 that CV was far from the best available evidence because of the
risk of overstatement. The court responded: "Even as matters now
stand, the risk of overestimation has not been shown to produce such
egregious results as to justify judicial overruling DOI's careful estimate of
the caliber and worth of CV methodology."' The court supported DOI
in its conclusion that CV methodology is a "best available procedure."'
Certainly, given the rebuttable presumption, CV will provide a rational
basis for damage calculation as well.

D. Damages for Loss of Enjoyment of Life and Wrongful Death

Recall that passive value includes the knowledge that the natural re-
source is available for enjoyment by family and friends." When oil is
spilled, the enjoyment of others is diminished, and the passive user
should be compensated for that loss. Of course, loss of enjoyment of life
has a much more personal and often tragic impact on an individual's
family than passive losses.' Loss of enjoyment of life damages are
awarded when the individual is still alive but suffers from the injury.
Wrongful death is award.d when an individual is killed as a result of the
injury. There are enough similarities between valuation of these losses
and passive loss to warrant comparison."m

"The most troubling issue concerning loss of enjoyment injuries is the
difficulty in translating those losses into monetary equivalents."' Pas-
sive value suffers from the same troubling difficulty. Because of the mea-
surement problem the courts are liberal in allowing plaintiffs counsel to
prove up damages.'

291. 880 F.2d 432 (D.C. Cir. 1989). Industry also argued that CV was not the "best
available alternative" for various other reasons, which the court rejected. Id. at 477-
78.

292. Id. "The simple and obvious safeguard against overstatement, however, is more
sophisticated questioning." Id. at 478.

293. Id. (footnotes omitted).
294. Id.
295. See supra note 35 and accompanying text.
296. Loss of enjoyment of life cases involve very serious physical and mental inju-

ries. Passive losses are not the equivalent of these terrible personal tragedies. The
only comparison made is with the method of damage assessment.

297. 2 MINZER ET AL, supra note 251, § 8.20 (1991). "Although conceding the inher-
ent uncertainty, the courts have analogized the situation to that routinely faced by
triers of fact asked to assess awards for pain and suffering, mental anguish, or other
intangible elements of damage." Id. See McDonald v. Federal Lab., Inc., 724 F.2d 243,
246-47 (1st Cir. 1984) ("Placing a value on human suffering is always a subjective
enterprise . . ").

298. 2 MINZER ET AL, supra note 251, at § 8.20.
299.

And when .. . the amount of damages can not be estimated with certainty,
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In Sherrod v. Berry," the court allowed an economist to testify as to
the value of human life.0 ' The expert defined the element he measured
as "the larger value of life, the life at the pleasure of society. .. "2
The court reasoned that difficulty in measuring does not make damages
speculative.' Rather, "if it is uncertain whether the defendant caused
the damages, or whether the damages proved flowed from his act, there
may be no recovery of such uncertain damages; whereas, uncertainty
which affects merely the measure or extent of the injury suffered does
not bar a recovery."'m In affirming the district court's decision to allow
the testimony, the court of appeals stated that "Itihe testimony ... was
invaluable to the jury in enabling it to perform its function of determin-
ing the most accurate and probable estimate of the damages .... "'

CV critics may cite the case of Mercado v. Ahmed' as supporting
their position that CV should not be relied on to assess damages. In the
case, a kindergarten age boy was hit by a taxi cab in a parking lot.' He
suffered mental and emotional trauma which required life long psycho-
therapy, and as a result would never be able to hold down a job." The
plaintiff wanted to produce the expert testimony of an economist who
evaluated surveys of people's WTP to reduce health and safety risks. The

or only a part of them can be so estimated, we can see no objection to
placing before the jury all the facts and circumstances of the case, having
any tendency to show damages, or their probable amount; so as to enable
them to make the most intelligible and probable estimate which the nature of
the case will permit.

Pierce v. New York Cent. R.R., 409 F.2d 1392, 1398 (6th Cir. 1969).
300. 629 F. Supp. 159 (N.D. Ill. 1985), ffd, 827 F.2d 195 (7th Cir. 1987).
301. Id. The case involved the tragic killing of a black young man (Serrod) by a

police officer (Berry). Id. at 162. The victim was working in a garage when a man
approached and asked him if Serrod could help start his car a couple of blocks
away. Id. at 161. Unknown to Serrod, the man had just committed a burglary. Id.
Police officer Berry approached the two young men and held a gun to Serrod's tem-
ple. Id. When he reached for his drivers license, the officer pulled the trigger, killing
him instantly. Sherrod, 629 F. Supp. at 161 The victim's -father sued for wrongful
death. Id. at 162.

302. Id. at 163. The expert estimated the value of a human life to be between 3
and 30 times "economic productive income." Id. at 162.

303. Id. at 164. This should be contrasted with CV critics arguments that CV is
inherently flawed and, therefore, the damages are speculative. See supra notes 80-109.

304. Id. at 164.
305. Sherrod v. Berry, 827 F.2d 195, 206 (7th Cir. 1987)
306. 756 F. Supp. 1097 (N.D. Ill. 1991), off'd, 974 F.2d 863 (7th Cir. 1992).
307. Id. at 1102.
308. Id.



expert's conclusion was to be offered as to the theoretical value of loss
of enjoyment of life.'

The expert used surveys indirectly to establish damages.1 No one
was ever asked directly what value they place on one's enjoyment of life.
Instead, the expert analyzed seventy-five studies conducted by others.3"
Analyzing these surveys, he concluded that the monetary equivalent of
enjoyment of life for the average person was $2.3 million in 1988 dol-
lars.3

"
2 To this figure the expert applied the diminution of the boy's en-

joyment of life, according to psychologists, and arrived at damages be-
tween $2.2 million and $2.7 million in 1992 dollars.1

The court reasoned that:
[A] survey of attitudes and views of others as a basis for concluding something is
true is not necessarily wrong .... What is wrong here is not that the evidence is
founded on consensus or agreement, it is that the consensus is that of persons
who are no more expert than are jurors on the value of life."'

Because there was no "expert consensus supporting [his] methodology"
and because the testimony relied on "nothing more than analyzing the
behavior of non-experts," the court concluded that the evidence was not
helpful to the jury."'0 The court excluded the testimony because the ex-
pert was "no more expert in valuing life than the average person."3'
The court favored a valuation of life established by the average person.

CV methodology is clearly distinguishable from the rejected method in
the above case. 17 The most important distinction is that CV surveys are
designed to directly elicit WTP. There is no intermediate step, and CV
does not rely on experts. In fact, NOAA made every effort to ensure that
the experts designing the survey would have little opportunity to influ-
ence the results. Instead, CV relies on the opinion of the average person.
While an expert may be needed to explain the method, the respondents
give the value, not the expert.

309. Mercado, 974 F.2d 863, 871 (7th Cir. 1992).
310. Id. at 869.
311. Id. The studies fell into three categories. First, studies measured the WTP for

increased safety through. the purchase of seat belts and smoke alarms. Id. Second,
studies analyzed the premium paid to those in high risk professions. Id. Finally, the
expert analyzed cost/benefit studies conducted by the government to determine the
impact of safety regulations. Id.

312. Id.
313. Id.
314. Id. at 869.
315. Id.; see also FED. R. EVID 702.
316. Mercado, 974 F.2d at 871.
317. See Part IV, supra for a detailed discussion of the Contingent Valuation Meth-

od.
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What lessons do these cases teach us about passive use and CV meth-
odology? First, they teach us that noneconomic elements are important
to the proper compensation of an injured party. The formula derived
from the aforementioned cases is as follows: individuals total value =
economic value + enjoyment of life value. To ignore noneconomic fac-
tors results in underestimation of a human life. Similarly, the environ-
mental formula is given as: total value = use value + passive value."' To
ignore passive value is to undercompensate the public for its environ-
mental injury. A trustee would be neglecting his duty if he did so.31

Second, the difficulty in measuring damages should not bar recovery.
Although it is difficult to measure passive use damages by CV, these
cases show us that it is well worth the effort. With an oil spill, the re-
sponsible party will most often be easily identifiable. There is usually
little uncertainty that the defendant caused the harm. Any uncertainty
flowing from CV, merely a measure of the injury caused, would not bar
recovery. Conversely, the CV study should be presented because it has,
at the very least, some tendency to prove damages. Given the complex
nature of an oil spill, this information is invaluable to the trier of fact in
making a well informed decision.

E. Any laws in the Methodology Are Outweighed by the Value CV
Has in Protecting the Environment

The panel was persuaded that CV studies have a tendency to overstate
WTP.' Opponents argue that this flaw outweighs any possible benefits
which the environment may receive from CV. The supporters of the CV
method contend that this tendency is acceptable because of its prophy-
lactic effect.

The critics' arguments are primarily economic. Critics argue that the
cost of prevention and cleanup already acts as a deterrent."' According-

318. MITCHELL & CARSON, supra note 29, at 68.
319. See Ohio v. United States Dep't of the Interior, 880 F.2d 432, 464 (D.C. Cir.

1989). "Option and existence values may represent 'passive' use, but they nonetheless
reflect utility derived by humans from a resource, and thus, prima facie, ought to be
included in a damage assessment." Id.

320. NOAA Report, supra note 17, at 4610.
321.

Take the EXXON VALDEZ spill in Prince William Sound. Exxon spent over
$2.5 billion on cleanup of the spill, and paid another $300 million in tradi-
tional damages claims to fishermen and others .... Can it be seriously
argued that a businessman today, looking at this enormous expenditure of



ly, the critics argue that values established by CV will overburden the re-
sources that industry may devote to environmental cleanup. 2 Further,
critics contend that CV will create administrative and litigation burdens
that far exceed any benefits.'a Finally, oil companies in particular are
concerned that insurance costs will increase.32 4

Still other critics argue that CV is so biased as to be punitive.' One
commenter even said that CV and passive use

could well cost the U.S. economy hundreds of millions of dollars .... This could
result in reduction of the number of competitors in the transportation industry, In-
cluding bankruptcy of some responsible parties. Industry concentration could
follow which, in turn, could lead to higher freight rates and unnecessary costs
borne by U.S. oil consumers.'

In light of the legislative history behind the Oil Pollution Act of 1990,
these opponents' arguments should and will fall on deaf ears. In passing
the Act, Congress expressed dissatisfaction with the ability of industry
and government to respond to the Exxon Valdez spill. 7 Consequently,
the focus of the legislation became preventing oil spills rather than con-
tainment and clean-up.' Congress made it clear that the measurement
of damage should include diminution of use and other values.' NOAA
was instructed by Congress to "adopt advanced techniques to assess
damages ... ." The Senate concluded, "At the present time, the costs
of spilling and paying for its clean-up and damage is not high enough to
encourage greater industry efforts to prevent spills.... Sound public pol-
icy requires reversal of these relative costs.""2

funds, would not have all the incentives he would need to avoid a similar
accident in the future?

Cross, supra, note 29, at 342 (quoting John F. Daum, Some Legal and Regulatory As-
pects of Contingent Valuation, in CONTINGENT VALUATION: A CRrICAL ASSESSMENT 389,
405 (Jerry A. Hausman ed., 1993)).

322. See NOAA Report, supra note 17, at 4604.
323. Silly Question, supra note 42, at 1992.
324. "At the least, the legal exposure [from CV] would raise insurance premi-

ums .... and the risk might well render it impossible for some industries to obtain
insurance." Passell, supra note 14 (quoting a petroleum institute executive).

325. DOC Report, supra note 5, at 1156.
326. Id. at 1157.
327. S. REP. No. 94, 101st Cong., 2d Sess. 2 (1989), reprinted in 1990 U.S.C.C.A.N.

722, 723-24. "The disaster ... was exacerbated greatly by an unreasonably slow,
confused and inadequate response by industry and government that failed miserably
in containing the spill and preventing damage." Id.

328. Id. at 3 (1989), reprinted in 1990 U.S.C.C.A.N. 722, 724.
329. Id. at 15 (1989), reprinted in 1990 U.S.C.C.A.N. 722, 736.
330. Id. at 737.
331. S. REP. No. 94, 101st Cong., 2d Sess. 3 (1989), reprinted in 1990 U.S.C.C.A.N.

722, 724.
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CV methodology meets this congressional mandate. CV is a powerful
tool because it is the only viable means of measuring passive values.'
Therefore, if oil companies can discredit the CV method, they can elimi-
nate passive use from their damages. Even a completely accurate CV
study would increase total damages because the award would reflect
passive use. Without increased damages, the oil companies would not be
motivated to change the status quo.'n On the other hand, as CV gains
acceptance, so do passive use damages resulting in higher total damages.
Faced with a larger damage award, it becomes more economical for the
oil companies to devote more resources to prevention.

Furthermore, NOAA alleviated the tendency to overstate damage
awards by implementing safeguards. The value determined by the survey
is only a starting point,' and is subject to calibration.' The survey
must be constructed and administered in the very specific manner set
forth in the regulations.' The environmental trustee will secure the
benefit of a rebuttable presumption only if he follows these safe-
guards.'

Therefore, contingent valuation accomplishes the goals of the Oil Pol-
lution Act of 1990.

VI. IMPACT OF NOAA's REGULATION

A. The Future of Contingent Valuation

What is the impact of NOAA's adoption of the CV method on the meth-
od itself? In the future, CV studies will become more reliable. The panel
recommends extensive research to improve the CV method.' The idea
with the most promise is one which compares CV instruments against

332. DOC Report, supra note 5, at 1157.
333. NOAA agrees, "OPA's incentives to avoid environmental injuries are dependent

upon knowing what the potential liability from discharges is likely to be. Without the
availability of CV as an assessment tool, that full potential liability cannot be estimat-
ed." DOC Report, supra note 5, at 1152.

334. See generally Denis Swords, Note, Ohio v. United States Department of the
Interior: A Contingent Step Forward for Environmentalists, 51 LA. L REV. 1347
(1991).
335. See supra notes 191-94 and accompanying text.
336. See supra notes 178-81 and accompanying text.
337. See 33 U.S.C. § 2706(e) (Supp. IV 1992). See supra note 177 and accompanying

text.
338. NOAA Report, supra note 17, at 4609-11.



standard results for reliability. 9 As this research is conducted, the ap-
proach will gain more recognition.

As CV gains acceptance in environmental litigation, its use will be
expanded in other situations. For example, the CV method could be used
to establish the value of "local public goods" such as museums, libraries
and parks." CV studies could also explore the public's preference for
the method used to pay for public goods."

B. Impact on the Players and the Environment

How will this increased use of CV impact the players in an oil spill?
Will it have a positive impact on the environment?

Oil companies are threatened by the new regulation, because of poten-
tially higher damage awards. To counter the perceived public bias against
oil, we are likely to see more public relations campaigns which empha-
size the preventative measures taken. The theory is to temper a potential
CV respondent's WTP figure by showing an industry's prevention mea-
sures. 2 If the pressure results in implementation of such safeguards,
then CV will accomplish its intended effect because the environment
receives greater protection from future oil spills.

Perhaps the industry will develop an alternative and more accurate
measure of passive value. Right now, however, "[t]he most elementary
conceptions of justice and public policy require that the wrongdoer shall
bear the risk of the uncertainty which his own wrong has created."'
Therefore, the oil companies should accept CV in its present form.

The environmentalists have won a qualified victory. Certainly the es-
tablishment of precise CV guidelines will make the awarding of passive
damages more likely. These groups should find ways to lower the cost of
CV, such as increasing the reliability of telephone instead of in-person
interviews. Thereby, environmentalists may achieve their goals of deter-
rence and protection.

However, even with such improvements, the trustee will still have
tremendous discretion to determine compensable values. Accordingly,

339. Id. at 4609.
340. MITCHELL & CARSON, supra note 29, at 303. These types of goods lend them-

selves to the referendum format CV study because that is exactly the means by
which these projects are actually approved.
341. Id. at 304. For example, a CV study could be used to determine whether peo-

ple would prefer a one time fee increase or a percentage increase in the sales tax
that will be paid over time.

342. For example, television commercials showing the use of double hulled ships
and pointing to the establishment of wildlife preserves could be utilized.

343. Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 265 (1946) (citing Package
Closure Corp. v. Sealright Co., 141 F.2d 972, 979 (2d Cir. 1944)).
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the environmentalists' energies will likely be devoted to persuading trust-
ees that the benefits of CV surveys outweigh their cost.3' With the ma-
jority of damage coming from spills of a small magnitude,' this is a
difficult task. On the whole, however, the environmentalists should be
pleased with CV's newfound official respectability.

Other federal agencies are likely to approve use of CV for their damage
assessment. " ' Given the scrutiny that CV has endured, it is likely that
other agencies will adopt it. For example, the EPA Science Advisory
Board Panel is evaluating use of CV in many regulatory areas of the
agency. 7 Certainly, a uniform damage assessment framework would be
preferred, thereby enhancing government response to disasters. A co-
ordinated effort, instead of a haphazard response, will lead to better
environmental protection in the future.'

States are also likely to use CV more frequently. Congress specifically
gave the states greater latitude in developing their programs by stating
that The Oil Pollution Act of 1990 "is designed to provide basic protec-
tion for the environment and victims damaged by spills of oil. Any State
wishing to impose a greater degree of protection for its own resources

344. "Trustees might best substantiate their claims for lost nonuse values-particu-
larly as they relate to persons who do not directly use the injured resource-by dem-
onstrating irreversible, or very long-lasting, adverse impacts to unique, widely-recog-
nized natural resources." 56 Fed. Reg. 19752, 19760 (1991) (to be codified at 43
C.F.R. pt. 11) (proposed Apr. 29, 1991).

345. For example, in Prince William Sound prior to 1988, over 400 spills resulted in
the leakage of only 200 barrels of oil. However, underestimation of the chances of
catastrophe led to increasingly larger spills, culminating in the Exxon Valdez. The
area was ill-prepared to handle such a large outpouring of oil. Accordingly, those
involved should strive to prevent history from repeating itself. Satchell and Carpenter,
supra note 7, at 5.

346. For example, the Fish and Wildlife service stated that "[clontingent valuation is
particularly appropriate for comparing benefits and costs of a proposed wildlife pres-
ervation program. The reason is that the decision is made in the present based on
expectations about the future." Endangered and Threatened Wildlife and Plants; Deter-
mination of Critical Habitat for the Northern Spotted Owl, 57 Fed. Reg. 1796-01, 1832
(1992) (to be codified at 50 C.F.R. pt. 17).
347. Hazardous Waste, SAB Panel Discusses Final Revisions to Report on Contin-

gent Valuation, [19931 Daily Rep. for Executives (BNA) § A, at 184 (Sept. 24, 1993).
348. "What the Nation needs is a package of complementary international, national,

and State laws that will adequately compensate victims of oil spills, provide quick,
efficient cleanup, minimize damage to fisheries, wildlife and other natural resources
and internalize those costs within the oil industry and its transportation sector." S.
REP. No. 94, 101st Cong., 2d Sess. 2 (1989), reprinted in 1990 U.S.C.C.A.N. 722, 723.



and citizens is entitled to do so." 9 The states may be more stringent in
implementing such protections because most do not have the diversity of
ecosystems. For example, the states could make measurement of passive
use value mandatory instead of discretionary.

The public, as the passive user, is the clear winner. The public's con-
cerns were the controversial focus of the rulemaking process. Their
needs are now at the forefront of the debate over protection of the envi-
ronment. As a result, we all have a more powerful voice in protecting
our world. No future environmental law will be passed without consid-
ering the impact on the passive user.

VII. CONCLUSION

"It is the clear duty of Government, which is the trustee for unborn
generations as well as for its present citizens, to watch over, and if need
be, by legislative enactment, to defend, the exhaustible natural resources
of the country from rash and reckless spoilation."' Certainly, oil spills
are rash and reckless spoilation of natural resources. NOAA and Con-
gress have acted to fulfill their duty with the Oil Pollution Act of 1990.

Passive users are an important force in environmental protection. Al-
though they may never actually use an area, passive users are actually
damaged by an oil spill in that area. Their damages must be accounted
for and compensated. "Whatever God has given to everyone with life for
its growth and enjoyment"" must be defended.

A reliable contingent valuation study is a valuable weapon for this
defense. Contingent valuation under the rules is scientifically valid and
legally supported by comparison with damage awards in other contexts.
It is a cost effective method for environmental protection. Research and
increased use will enhance contingent valuation's reliability and accep-
tance. Contingent valuation, as proposed by NOAA, should be accepted
by courts and used by environmental trustees, to quantify passive value.
Passive value should be assessed against the polluter in order to com-
pletely compensate the public and fully protect the environment.

RONALD M. PIERCE

349. Id. at 6, reprinted in 1990 U.S.C.C.A.N. 722, 728.
350. Krutilla, supra note 26, at 777 (quoting A.C. Pigou).
351. Munn v. Illinois, 94 U.S. 113, 142 (1876) (Field, J., dissenting).


