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Administrative Hearings: State Central Panels In The 1990s*

By: Allen Hoberg** ***

Introduction
Administrative law judges, administrative hearing officers, and hearing examiners
have become major figures in the American justice system today. One author, talking about
"the hidden judiciary," claimed in 1981 that there were more than 4,000 federal and state
"administrative law judges" in this country.1 Depending on the definition of an
"administrative law judge," the figure was probably far understated. Ten years later, there
are probably thousands more than that. In 1991, California alone had anywhere between
400 and 800 such judges and liean'ng officers, again, depending upon how they are
counted.? Maryland has approximately seventy-two administrative law judges in its Office
of Administrative Hearings, which has jurisdiction over most, but not all, state agency

* This article first appeared in Administrative Law Review, Vol. 46, No. 1, pages 75-94, 1994,
Printed with permission of the author and the Section of Administrative Law and Regulatory Practice,
American Bar Association.

" Director, North Dakota Office of Administrative Hearings; L.L.M., 1983, University of
Arkansas, Fayetteville, Ark.; 1.D., B.A., 1972, University of North Dakota.

*** The author especially appreciates the cooperation received from the Maryland Office of
Administrative Hearings and Texas Office of Administrative Hearings, and their Directors, Chief
Administrative Law Judges John W. Hardwicke and Steve L. Martin.

IMalcolm Rich, "Central Panels of Administrative Law Judges: An Introduction," 65
Judicature 233 (1981). There are also administrative law judges on the local level, the numbers of which
are not readily available. The term "administrative law judge” has varying definitions. In some states, e.g.,
Maryland, it refers only to legally trained presiding officers for central panel agencies. i also has a general
connotation, however, and can be used to refer to all presiding officers at administrative hearings. In some
states, e.g., North Dakota, the term is not used, but rather all presiding officers, whether law-trained or not,
are referred to as "hearing officers" or (until a recent law change) "hearing examiners." Hereinafter,
"administrative law judge” or "ALJ" will refer to all types of presiding officers at administrative hearings,
including "hearing officers" and "hearing examiners," unless otherwise specifically noted.

2Michael Asimow, Toward a New California Administrative Procedure Act: Adjudication
Fundamentals 44 (Oct. 1, 1991) (unpublished manuscript, on file with the author). This article arose out of
studies prepared by the author for the California Law Revision Commission. It was presented at the Eighth
Annual Central Panel Directors Conference in November 1991, Professor Asimow is a professor at UCLA
Law School.
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hearings in Marylan.nd.3 In any event, there are many thousands of federal and state
administrative law judges in this country presiding over and processing, undoubtedly, well
over a million administrative matters (cases) a year.

These administrative law judges resolve sometimes complex legal disputes
between public agencies and members of the public in such diverse areas as commerce,
communications, health and safety, social security, public utilities, education, professional
licensing, gambling, taxation, agriculture, workers' compensation, unemployment
compensation, and personnel matters. Although, administrative adjudication is a relatively
recent development, it is now pervasive in this country's society and in all levels of
government.

Administrative adjudication is handled in a variety of ways on the federal, state,
and local levels of government. The purpose of this article is to discuss one approach to
administrative adjudication at one level of govermnment--the central panel system in state
governments. The primary focus of the article is the recent establishment of three versions
of that approach in three states (Maryland, North Dakota, and Texas). First, the article will
introduce the concept of the central panel system, relate a brief history of the central panel
movement, and discuss the jurisdiction and structure of central panels with special emphasis
on the earlier panels. After focusing on the more recent Texas, North Dakota, and
Maryland experiences, the article will then review some positive "by-products” of the
central panel movement and the establishment of central panel systems in the states.
Finally, the article will close by giving some of the author's views about the future of

central panels and the central panel movement.

31991 Md. Off. of Admin. Hearings Ann. Rep. 2. [hereinafter 1991 Maryland Annual Report].
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Conceptual Background And History

A central panel system is simply an independent administrative law judge (ALJ)
corps in which a central office of administrative hearings employs a staff of ALJs and
assigns them, upon the request of administrative agencies, to preside over agency
proceedings that are within the jurisdiction of the central office. Agencies generally request
central panel ALJ services either because they are required to do so by law, or because the
central panel has discretionary authority to preside over the proceedings of agencies not
required to use its ALJs. In other words, an agency has discretion to use independent ALJs,
but it is not required to do so. Essentially, then, the agency agrees to use central panel
hearing officer services for some reason (e.g., to avoid a conflict of interest).4

The basic purpose of the central panel system is to give ALJs a certain amount of
independence from the agencies over whose proceedings they presido:.5 Specific reasons
for implementing a central panel system with independent ALJs, usually given by
proponents, include the likelihood of fairness, in fact, the appearance of fairness, case
management and workload efficiencies, cost efficiencies, decisional independence,
protection of hearing officers, self-policing peer review, hearing officer professionalism and
satisfaction, public confidence, different perspectives, and the elimination of ex parte
contacts.® Additionally, expectations for established central panel systems have included
consolidation of a large number of disparate hearing units into a professional, well-managed
agency; efficiency in implementing management systems for quality assurance (e.g., case
docketing, hearing scheduling, and cross-training); better ALJ performance evaluations;

streamlined hearing processes and uniform rules; reduction in the number of hearings;

4See L. Harold Levinson, "The Central Panel System: A Framework That Separates ALJs from
Administrative Agencies", 65 Judicature 236 (1981).
5
Id.
6See, e. g., Office of Administrative Hearings: Hearings on S.B. No. 2243 Before the Committee
on Judiciary, 52d Legis. Assembly of N.D. (Jan. 14, 1991) (written testimony of Allen C. Hoberg).
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reduction of postponements; implementation of billing procedures to ensure that all
agencies pay their fair share of hearing costs where budgets are based on reimbursement
from user agencies; the ability to handle more cases with fewer judges; better performance
than previous part-time hearing officers on complex cases; fostering timeliness in the
decision making process; provision of a flexible resource base; maintenance of a fair
process; use of only legally trained hearing officers who may be better able to deal with
attorneys and complex hearings (this is usually considered after initial period of
consolidation and grandfathering hearing officers and ALJs), location of ALJs under one
roof; development of a code of professional ethics and performance standards for ALIJs;
upgrade of ALJ pay scales; and provision of some uniformity in decision formats.”

The movement toward the establishment of central panel systems began with the
California Administrative Practice Act.? In 1945, it was the pioneer document for
establishing an independent ALJ corps.9 The central panel system has now been adopted in
a significant number of other states: Colorado, Florida, fowa, Massachusetts, Maryland,
Minnesota, Missouri, New Jersey, North Carolina, North Dakota, Tennessee, Texas,
Virginia, Washington, Wisconsin, and Wyoming.10 Central panels have also been
established on the local level in some large cities. 11 Many other states have studied the

concept, and legislation to establish a central panel system has been introduced in some. 12

7See, e.g., Div. of Management Analysis and Audits, Md. Dep't of Budget & Fiscal Planning,
Management Review of the Office of Administrative Hearings i-iii (Jan. 1992).

81945 Cal. Stat. ch. 867. The existing provisions relating to the Califomia Office of
Administrative Hearings are found in Cal. Gov't Code §§ 11,370-11,370.5 (West 1992).

1

101, Harold Levinson, "News from the States," 17 Admin. L. News 9 (Fall 1991); "State of the
States," The Central Panel (Md. Off. of Admin. Hearings, Lutherville, Md.), Winter 1992, at 1, 1; Wyo.
Stat. §§ 9-2-2201 to 2203 (1992).

Npor example, New York established a central panel created by executive order in 1979. See
1989 City of N.Y., Office of Admin. Trials & Hearings (OATH) Ann. Rep. 4.

12Tp. 1989 New York Assembly considered legislation to establish an Office of
Administrative Hearings. See S. 3613-A, 212th Sess. (1989). It was passed by the legislature, but vetoed
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The 1991 Model State Administrative Procedure Act also provides for establishing a central
panel system.!3 At the federal level, the idea has been repeatedly proposed but never
adopted.l4

Jurisdiction And Structure Of Central Panels

The general consensus is that central panel systems have worked well in the
states.]>  Not one state that has adopted the central panel system has repealed the
implementing legislation. The jurisdiction and structure of the various state central panels

differ considerably, however.

by the govemor. See governor Mario M. Cuomo, Veto Message #22 (July 25, 1989) (on file with author).
In 1989, the Oregon Commission on Administrative Hearings studied the implementation of a central
panel but declined to recommend that "sweeping remedy." See Commission on Administrative Hearings,
Report to the Sixty-fifth Legis. Assembly, the Chief Justice of the Oregon Supreme Court, and the
Governor of the State of Oregon at 12 (April 21, 1989). The South Dakota Legislative Assembly
considered legislation to establish a central panel system in 1991, but the legislation was defeated. Efforts
continue there to propose and pass acceptable legislation. Telephone interview with Judge Steven L.
Zinter, South Dakota Circuit Court, Sixth Judicial District (May 4, 1992).

13Model State Administrative Practice Act, §§ 4-301, 4-202(a) (1981) [hereinafter MSAPA].
The Act offers a choice between a mandatory and a voluntary central panel system. See infra note 110.

14, Asimow, supra note 2, at 43 n.75 (citing Thomas, Administrative Law Judges: The
Corps Issue, 1987 A.B.A. Nat'l Conf, of Admin. L. Judges, Jud. Admin. Division; Nahum Litt & Joseph
Simeone, "An Administrative Law Judge Corps: Its Value and Relation to the Traditional Justice System,"
11 Whittier L. Rev. 569 (1989)); Rhonda McMillion, "Autonomy for ALJs," AB.A. J, Aug. 1992, at 103,
103; 8. 594, 101st Cong., Ist Sess. (1989); S. 826, 102d Cong., 2d Sess. (1992); H.R. 2910, 102d Cong.,
2d Sess. (1992).

15 Asimow, supra note 2, at 44 n.79 (citing M. Rich & W. Brucar, Central Panel System for
Administrative Law Judges: A Survey of Seven States (1983); Governor's Comm. on the Off. of Admin. L,
State of N.J,, 1984 Rep. (1984)).
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In California, for example, the jurisdiction of the Office of Administrative
Hearings (OAH) extends primarily to licensing agencies, but other state agencies and local
governments frequently draw on its services even when not legally required to do s0.16

Massachusetts's Administrative Law Appeals Division (ALAD) jurisdiction
extends only to the Contributory Retirement Appeal Board, the Board of Registration in
Medicine, the Division of Capital Planning and Operations, the Office of Veterans Services,
and to other state agencies that request the DALA to conduct adjudicatory hearings.17

In New Jersey, the jurisdiction of the Office of Administrative Law extends to
nineteen principal departments; the State Parole Board, the Public Employment Relations
Commission, the Division of Workers' Compensation, the Division of Tax Appeals, and any
agency not within N.J. Stat. Ann. § 52:14B-2(a) are exempted.1

In Tennessee, the Administrative Procedures Division (APD) was originally
created to provide hearing officers only for the regulatory boards, the Department of Public
Health, and the Department of Commerce and Insurance. Through the years, many more
agencies have been required to use APD's independent hearing officers, or have elected to
use them. The exempt agencies include the Public Service Commission, the Board of
Equalization, and several departments--Revenue, Employment Security, Corrections,
Military, Human Services (eligibility hearings), and Special Education, as well as the

Teacher Career Ladder Program. 19

16 Asimow, supra note 2, at 45. Although California’s central panel jurisdiction extends to
about 65 agencies, the vast majority of ALJs work for larger state agencies, and thus do not belong to the
central panel. Id. at 43-44.

17 Jyrisdiction,” The Central Panel (Md. Off. of Admin. Hearings, Lutherville, Md.), Fall
1991, at 5, 5; see Mass. Ann. Laws ch. 7, § 4H (Law. Co-op 1988 & Supp. 1992).

18"Jun'sdi<:tion," supra note 17, at 5; see N.J. Stat. Ann. §§ 52:14F-1 to -13 (West 1986 &
Supp. 1992).

19"Jurisdiction," supranote 17, at 5-6; see Tenn. Code Ann. § 4-5-321 (1991).
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Wisconsin's central panel, the Division of Hearings and Appeals, is limited in
jurisdiction to conducting hearings for the Department of Natural Resources, relating to
environmental protection and resource management; the Department of Health and Social
Services, involving nursing home regulation and juvenile aftercare revocations; the
Department of Justice, relating to crime victim compensation awards; and the Department
of Corrections, regarding revocations of probation and pa:ole.20

Washington's OAH has jurisdiction that extends to thirty-three state agencies
including areas of unemployment compensation, social services, occupational licensing,
alcoholic beverage control, and utilities.2] ~ Workers' compensation, environmental,
personnel, and tax matters are exempted.22

Minnesota's OAH conducts hearings for nearly all state agencies, except for
unemployment compensation and welfare eligibility matters.23 Minnesota's central panel
hearing officers also hold hearings for the counties in child support enforcement matters.24

Colorado's Division of Administrative Hearings holds hearings for about seventy
state agencies on matters including teacher/tenure cases, occupational licensing, juvenile

parole, election law violations, Social Services, and Workers' Compensation.25

20"Jurisdiction," supranote 17, at 6; see Wis. Stat. Ann. §§ 227.43, 301.035 (West 1991).

21pjvision of Admin. Hearings, Colo. Dep't of Admin., 1990 Ann. Rep. to Governor and the
Legislature 15 [hereinafter 1990 Colorado Annual Report]; see Wash. Rev. Code Ann. §§ 34.12.030-
34.12.042 (West 1990).

227,

2319?1 Minnesota Office of Administrative Hearings Ann. Rep. 1 [hereinafter 1991 Minnesota
Annual Report];' see 1991 Central Panel Conference, Summary of Central Panel States 3 (unpublished
summary compiled by Maryland's Office of Administrative Hearings from The Central Panel newsletters,
on file with author) [hereinafter Summary]; Minn. Stat. Ann. § 14.50 (West 1988).

241991 Minnesota Annual Report, supranote 23, at 1.

25Edwin L. Felter, "Colorado’s Central Panel of ALJs: The Hidden Executive Branch
Judiciary,” 19 Colo. Law. 1307, 1308-09; 1990 Colorado Annual Report, supra note 21, at 11; see Colo.
Rev. Stat. Ann. §§ 24-30-1001, 24-30-1003 (Supp. 1991).
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In North Carolina, seventeen agencies are required to use the Office of
Administrative Hearings; six agencies and all occupational licensing boards may use it at
their discretion; and thirteen agencies are exempt, including several major agencies.26
North Carolina's OAH also has the unusual responsibility of publishing the North Carolina
Register and the North Carolina Administrative Code27

In Florida, the jurisdiction of the Florida Division of Administrative Hearings
extends to thirty-three state departments, but not to workers' compensation, unemployment
compensation, or welfare matters.28

In Iowa, the Appeals and Fair Hearings Division serves twelve major agencies,
several smaller agencies, all professional licensing boards, and the Alcoholic Beverage
Division, as well as other state agencies upon request.29

In Missouri, the Administrative Hearings Commission has jurisdiction over
revenue, sales tax, occupational licensing, income tax, alcoholic beverage licensing, and
employee discipline matters.30

In Virginia, the central panel consists of a list of qualified hearing officers who
are members in good standing of the Virginia State Bar, have practiced at least five years,
and have taken a required special training course.3]  The Executive Secretary of the

Supreme Court maintains the list. When a Virginia agency requests a hearing officer, the

hearing officer is selected from the list on a rotation system.32 All agencies must use the

261990 Colorado Annual Report, supra note 21, at 14; see N.C. Gen. Stat. §§ 7A-756, 150B-
18, 150B-23 (1991).

27Jylian Mann, IIL, "State of the States," The Central Panel (Md. Off. of Admin. Hearings,
Lutherville, Md.), Spring 1991, at 1, 3. '

281990 Colorado Annual Report, supra note 21, at 12; see Fla. Stat. Ann. § 120.65 (West
1991).

291owa Code Ann. § 10A.202 (West 1989 & Supp. 1992).

301990 Colorado Annual Report, supra note 21, at 13; see Summary, supra note 23, at 4,

31ya. Code Ann. § 9-6.14:14.1 (Michie).

32,
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central panel for litigated matters except any board or commission where a quorum of
members are present, the Alcoholic Beverage Control Board, the Industrial Commission,
the State Corporation Commission, the Virginia Employment Commission, the State
Education Authority, and the Department of Motor Vehicles.33

Not all systems that may be called central panels are really "pure" central panels.
A pure central panel may be described as a central panel corps that is housed separately
from, and operates in complete independence of, any other agency. It is itself a separate
agency. For example, the Minnesota, North Carolina, North Dakota, and Texas central
panels are housed in completely independent agencies in the executive branch.34 California,
Colorado, Florida, Massachusetts, and Wisconsin are central panel systems housed in a
department of administration.3> New Jersey's and Tennessee's central panels are housed in
a department of state.30 Maryland's and Washington's are housed in the governor's
office.37

Although housed with another agency, a central panel may still operate
independently--in effect, as a separate state agency.38 Housing with an already existing
agency--one that may have few, if any, administrative hearings of its own--can provide a
central panel corps with support, both from a political and practical standpoint. In tough
budget times, it may also be helpful to be part of a larger agency's budget. Some states,

331d; see Id. §§9-6.14:12, 9-6.14:11.

34Central Panel States Directors' Salary Survey (1990) (unpublished, on file with the Maryland
Office of Administrative Hearings) [hereinafter Salary Survey]; Tex. Rev. Civ. Stat. Ann. art. 6252-13f
(West 1992); N.D. Cent. code § 54-57-01 (1991).

3514

3654

3714, Central panels are frequently titled "Office of Administrative Hearings," or at least have
the words "Administrative” and "Hearings" or "Law" in the title.

38See Wood v. Department of Community Affairs, Burean of Regulatory Affairs, 5 OAL Dkt.
Nos. CAF 7744-88, 7745-88, 7746-88, 7681-88 (N.J., Dec. 12, 1989).
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however, prefer the pure approach for purposes of public perception, if for no other reason.
Whether any executive branch agency can actually be completely independent is
problematic. Appearances, however, can be very important to a central panel agency.

The term "central panel" has a different meaning to different people, and some
states have systems of administrative adjudication that may only loosely be termed "central
panel systems." The Missouri Administrative Hearings Commission is sometimes not
referred to as a central panel, but it is an independent agency, one that hears primarily
revenue cases.32 Until recently, Wyoming's OAH was not a true central panel. It was an
independent office of administrative hearings under the governor, but it conducted only
workers' compensation hearings.40 Towa's central panel is part of the Department of
Inspection and Appeals, which is an umbrella for such diverse divisions as a health facilities
division (which is responsible for 'mspectidn, licensing, and regulatory functions); a hospital
licensing board investigations division (which conducts many types of investigations,
including alleged Medicaid fraud); and an inspection division (which inspects food
establishments, among other responsibilities).“1 Wisconsin's Division of Hearings and
Appeals does not refer to its office as a central panel, but its organization and structure is
similar to a central panel system. Although it is attached to another state agency, the
Department of Administration, it combines responsibility for a variety of administrative
hearings in one agency and does not conduct any hearings for the Department of
Administration. 42 Virginia's variation of the central panel system, with its list of qualified

39Summary, supra note 23, at 4-5; see Mo. Ann. Stat. ch. 621 (Vernon 1988).

4OSummary, supra note 23, at 8. On July 1, 1992, it also began conducting driver’s license
hearings. See Wyo. Stat. § 9-2-2201.

415ee Towa Code Ann. §§ 10A.101-10A.701 (West 1989).

4250¢ Letter from David H. Schwarz, Administrator, Wisconsin Division of Hearings and
Appeals, to Attorney General Nicholas J. Spaeth (Feb. 20, 1991) (on file with author).
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hearings officers from the bar maintained in the state Supreme Court offices, is probably the
most unusual 43

The central panel corps in the various states are headed up by either a chief
administrative law judge or a director who is usually appointed by the govermor with the
consent of the state senate 44 In some states the chief administrative law judge or director
is appointed by the chief justice (North Carolina), the secretary of state (Tennessee), or
hired through the civil service system (Colorado and Wisconsin).45

Maryland, North Dakota, and Texas were the first three central panels established
in the 1990s. They took different approaches in jurisdiction and structure, with the greatest
differences in jurisdictional makeup. A closer look at the three state experiences reveals

each state's unique approach.

Maryland

Prior to 1990, Maryland's administrative hearings were conducted on the same
basis as in most other non-central panel states. Administrative hearing officers or hearing
examiners, usually attached to the agency, conducted the agency hearings and issued
decisions. Agency rules of practice and procedure and decisional formats varied. 40

In December 1987, in response to significant dissatisfaction with the existing

system of selection and use of administrative hearing officers, and in response to legislative

435ee infrapp. 7-8; Va. Code Ann. § 9-6.14:14.1 (Michie 1991).

HMSee Salary Survey, supra note 34.

45 Id

4650¢ generally Govemnor's Task Force on Admin. Hearing Officers, Md. Final Report (June
28, 1988) [hereinafter Maryland Final Report] (investigating criticism of the previous system and
recommending a Central Panel); 1990 Md. Off. of Admin. Hearings Ann. Rep. (1990) [hereinafter 1990
Maryland Annual Report] (summarizing past practices and the establishment of the OAH), 1991
Maryland Annual Report, supra note 3 (summarizing progress in the OAH during 1991); Office of
Admin. Hearings, State of Md., 1990 Brochure (1990) {hereinafter 1990 Maryland Brochure] (explaining
the creation, organiation, and mission of the OAH).
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deliberations during the 1987 legislative session, Maryland's Governor formed a Task Force
on Administrative Hearings Officers (the Task Force) to explore the possibility of
establishing one central agency."'7 In its final report, issued in 1988, the Task Force
supported the premise that a central panel of hearing officers was the best way to proceed.
It overwhelmingly recommended the creation of a centralized system of ALJs consisting of
an independent agency within the executive branch of government to be headed by a chief
administrative law judge, and combining existing hearing examiner and hearing officer
positions."’8 Legislation to this effect was submitted to the Maryland General Assembly
and passed during the 1989 session.?®  This legislation established an Office of
Administrative Hearings that would begin operations in January of 1990.50 A1l agencies of
state government conducting a contested case hearing after January 1, 1990, were required
to use ALJs assigned by the chief administrative law judge.5 1 Only the Govemor, the
Comptroller of the Treasury, the Inmate Grievance Commission and Inmate Adjustment
hearing officers, the Public Service Commission, the Workman's Compensation
Commission, the Parole Commission, the Health Services Cost Review Commission, and

the Health Resources Planning Commission were initially exempt.s2

47Maryland Final Report, supra note 46, at 1; see 1990 Maryland Brochure, supra note 46;
Janet S. Eveleth, "Senate Centralizes Administrative Law Judges," Md. B.J. (July/August 1990).

48Ma.ryland Final Report, supra note 46, at 2-5.

495, 658, 1989 Sess., 1989 Md. Laws ch. 788 (enacted). governor William Donald Schaefer
signed the bill on May 25, 1989. On December 29, 1989, Govemnor Schaefer issued Executive Order
01.01.1989.21 temporarily exempting certain agencies from the requirement of using OAH hearing
officers. See Md. Code Ann., § 9-1601(c) (1993) (listing covered agencies and unaffected agencies). The
legislation establishing the Office is codified in 1989 Md. Laws ch. 788. See Md. Code Ann., § 9-1601 to -
1610 (1993).

501989 Md. Laws ch. 788, § 2.

51

) 214 § 1. As of the fall of 1991, the jurisdiction of Mary}and's OAH included cases on behalf
of about twenty different state agencies for over 200 programs. See Jurisdiction, supra note 17, at 5. In
1991, the Inmates Grievance Commission hearing responsibilities and hearings for the Maryland Infant
and Toddlers Program were transferred to OAH. See 1991 Md. Laws ch. 251, and OAH added
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The path to the successful establishment of a central panel seemed to be relatively
easy in Maryland. In addition to the recommendations of the Task Force for
implementation of a central panel, the OAH had strong support from the governor. The
legislature, taking its cue, not only established a very strong central panel but relocated all
ALJs to one new building, the Administrative Law Building.53

The result is that in Maryland, most hearing officers and hearing examiners were
transferred to the central panel of ALJs headed by a chief administrative law judge. They
were no longer called hearing officers or hearing examiners but, rather, administrative law
judges. The law now requires that all newly hired ALJs be members of the bar of any
jurisdiction, but existing non-legally trained ALIJs are grandfat.hered.s4

In Maryland, the chief administrative law judge is assisted by the State Advisory
Council on Administrative Hearings, with members appointed by the govemor.55 The
advisory council's responsibilities to OAH are, essentially, policy, liaison, and advisory.56
Maryland was the first state to employ the advisory council concept for a central panel
system. The advisory council can be a tool to provide useful information, critique, and

support to newly established central panels.

responsibility for conducting hearings concerning forced medication for mental patients for the Maryland
Department of Health and Mental Hygiene. See Summary, supra note 23, at 2. Additionally, OAH began
hearing cases for the Office of Aging, Juvenile Services Administration, the Maryland National Capital
Park and Planning Commission, and the Nursing Home Appeals Board. See 1991 Maryland Annual
Report, supranote 3, at 3.

53See 1989 Md. Laws ch. 788, § 6; Mann, supra note 27, at 2.

541989 Md. Laws ch. 788, § 2; see Md. Code Ann., § 9-1604(a)2) (1993); Qualification
Standards, Administrative Law Judge, Office of Administrative Hearings, 1990 Maryland Annual Report,
supra note 46 (attach. 2).

35Md. Code Ann., § 9-1604 (1993). .

3614, § 9-1610 (1993). The advisory council has already issued two reports to the legislature.
See 1990 Md. State Advisory Council on Admin. Hearings Ann. Rep.; 1991 Md. State Advisory Council on
Admin. Hearings Ann. Rep. This approach to visibility and support was copied in North Dakota. See infrtri
text accompanying notes 88-89, N.D. Cent. code § 54-57-08 (Supp. 1993).
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The Maryland OAH may have the broadest jurisdiction and the largest case load
of administrative hearings of any central panel agency in any state.37 In 1991, Maryland's
OAH employed seventy-two ALJs.>8 1t scheduled 76,190 cases in 1991, and 80,639 cases
in 1990.59 Maryland's OAH is one of the "Cadillacs" in the central panel system states,
taking the expanded jurisdiction approach.60

Maryland's chief administrative law judge has the powers and duties to establish
qualifications for ALJs; establish classifications for case assignment on the basis of subject
matter, expertise, and case complexity; establish and implement standard and specialized
training programs; provide materials for ALJs; coordinate continuing education programs
and services for ALJs; develop model rules of procedure and other guidelines for
administrative hearings; develop a code of professional responsibility for ALJs; and,
monitor the quality of state administrative hearings.61 The chief administrative law judge
is also required to submit an annual report to Maryland's governor and General Assembly
on the activities of the Office.62

Maryland continues to be in the vanguard of central panel jurisdictions. It learned
from some of the earlier centra} panel states and was able to capitalize on an opportune
situation. With expanded jurisdiction, a central location, a consolidated staff, a broad base
of support, and effective management, the Maryland OAH is able to publish the Central

5T\, Off. of Admin. Hearings, Progress Rep. (July 11, 1990). The exact breadth of
jurisdiction is difficult to gauge because of differing agency structures in the various states. Minnesota,
New Jersey, and Washington also have broad jurisdictional structure. See supra text accompanying notes
18, 21, and 23. No state has included all possible state agencies within the jurisdiction of its central panel,
however.

581991 Maryland Annual Report, supranote 3, at 2.

3%1d at 2-3.

60Maryland, Minnesota, New Jersey, and possibly, Washington could also be classified as
taking the maximum approach; see supra text accompanying notes 18, 21, and 23.

61)\d. Code Ann,, § 9-1604 (1993).

6214
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Panel newsletter for the central panel states' djrectors;63 act as a clearinghouse of
information for other central panel states;64 and lobby for legislation to assess filing and
processing fees for OAH administrative expenses.65 Additionally, the Maryland OAH
continues to obtain new types of hearing matters for assignment to its ALJs. Several new
agencies have already been added to its jurisdiction since its establishment in 1990.66

North Dakota

In 1991, North Dakota joined the ranks of the central panel system states. The
North Dakota Office of Administrative Hearings, an independent state agency headed by a
director who is appointed by the governor, began operations on July 1, 1991.7 The North
Dakota OAH hit the ground running; there was little lag time between the passage of the
legislation creating the agency and its effective date. Eighty-two pending administrative
hearing matters were transferred to it from various state agencies on the day it began
operations, along with hearing officers, support staff, equipment, and materials.68

The creation of the new office in North Dakota surprised both proponents and
opponents because the legislation passed on the second to the last day of the 1991
legislative session, and it was the state's first attempt at instituting a true central panel. The
enabling legislation, however, was not entirely the result of 1991 efforts. In both 1987 and
1989, there was legislative activity in the areas of administrative hearings and
administrative hearing officer legislation.

63See generally The Central Panel (Md. Off. of Admin. Hearings, Lutherville, Md.), Spring
1991--Summer 1992.

64r, N

654B. 248, 1992 Sess., 1992 Md. Laws ch. 134 (codified as amended at Md. Code Ann,, § 9-
1604 (1993)). ]

665ee supra note 52.

67 S. 2234, 52d Leg., 1991 N.D. Laws ch. 637, N.D. Cent. code §§ 54-57 (Supp. 1993).

685,¢ Memorandum from Allen C. Hoberg, Director, North Dakota Office of Administrative
Hearings to File (March 10, 1992) (on file with author).
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The 1987 Legislative Assembly passed legislation directing the North Dakota
Legislative Council to study the Administrative Agencies Practice Act (AAPA) and the
feasibility and desirability of establishing a separate administrative hearing officer
agency.69 The Legislative Council did not recommend the establishment of an independent
hearing agency, however; rather, the interim study focused primarily on the rule making and
hearing practice and procedure provisions of the AAPA70

In 1989, the Legislative Assembly passed Senate Bill 2192,7l which required a
change in the hearing officer at the request of any of the parties to a hearing before any state
administrative agency, with certain exceptions. The Legislative Assembly also passed
Senate Bill 2193,72 which required the appointment of an independent hearing officer at the
request of any of the parties to a hearing for any state administrative agency. The governor
vetoed both of these bills, however.”3

In his 1989 veto message concemning Senate Bill Nos. 2192 and 2193, the
governor made it clear that he was reluctant to implement the requirements of those bills
without an ALJ system.74 He acknowledged that a system that is perceived as being more
equitable than the existing system may be necessary for the state.”> He promised to work
with the attorney general, other elected officials, and his appointees to set in motion a pilot

program in which ALJs would be separate from state agencies.76

695ee H.R. Con. Res. 3001, Slst Leg,, 1987 N.D. Laws 790. North Dakota's AAPA is found in
N.D. Cent. code chs. 28-32 (Supp. 1993).

705ee Legislative Council of North Dakota, Report to the Legislative Assembly at 11 (1988).

715 2192, 51st Leg., State of North Dakota (1989).

7232193, 51st Leg,, State of North Dakota (1989).

738ee Letters from George A. Sinner, Governor of North Dakota, to Jim Kusler, Secretary of
State of North Dakota (Apr. 28, 1989) (on file with author). Neither of these bills established a true central
panel. The result of passing these bills would probably have been a central panel more like the central
panel in Virginia. See supra text accompanying notes 31-33.

7414

B,

7614
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Beginning June 1, 1989, the attorney general put such a system in place on a
limited basis. The attorney general established an Administrative Hearing Officer Division
separate from all of the other divisions in the Attorney General's
Office--it was even in a separate location. The Division conducted hearings and issued
recommended decisions for all of the attorney general's administrative hearings, all the
administrative hearings for the Department of Human Services, for many hearings for the
Department of Human Services, and many hearings for other state agencies that wanted to’
have an independent hearing office preside.77

Prior to the establishment of the Administrative Hearing Officer Division, North
Dakota had approximately forty full-time and part-time hearing officers involved in
conducting administrative hearings for many different agencies, boards, and
commissions.’8  All of the full-time hearing officers and most of the part-time hearing
officers were 'agency personnel. Some hearing officers were special assistant attorneys
general (specially appointed attorneys from private practice) or agency contract hearing
officers (usually attorneys in private practice who served pursuant to a contract with the
agency).

Approximately one year after the establishment of the Administrative Hearing
Officer Division, only a few state agencies continued to maintain full-time and part-time
hearing officers. Those agencies that continued to maintain such positions were mostly

agencies with large numbers of administrative hearings such as Job Service North Dakota,

77Some DHS hearings were required by law to be heard by an assistant attorney general. See
N.D. Cent. code §§ 50-24.4-18(2), 54-12-01(18) (1989). The Administrative Hearings Officer Division
ceased operations on July 1, 1991, with the establishment of North Dakota's Office of Administrative
Hearings.

"8North Dakota Human Services Agency, 1987 North Dakota Attorney General Survey (Sept.
27, 1987) (unpublished, on file with author). As a result of North Dakota’s small population, the State
OAH requires fewer hearing officers.
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The Workers' Compensation Bureau, and the Department of Transportation.79 Even some
of the agencies employing their own hearing officers used the Division with some
frequency. The remainder of the state's agencies, boards, and commissions almost
exclusively used the services of the Administrative Hearing Officer Division.

In 1991, the attorney general submitted legislation to create a central panel.80
Additional legislation was introduced in the 1991 session concerning a requirement to
provide independent hearing officers.81 All of these bills met with considerable resistance
during the legislative session, the resistance coming mostly from the larger state agencies.
The legislation that passed was much narrower in scope of coverage and jurisdiction than
the attorney general's original bill. It requires the hearings of all administrative agencies
under North Dakota's AAPA, as well as certain other hearings for agencies not under the
AAPA, to be conducted by hearing officers from the OAH.82 All of the AAPA agencies
doing large numbers of hearings, except the Department of Human Services, the Tax
Department, the Attorney General, The Agriculture Department, and the State Personnel
Board, were exempted, however.83  Accordingly, although the vast majority of state
agencies, boards, and commissions are now required to use independent hearing officers
from the OAH, the majority of the state's administrative hearings are still outside its
jurisdiction.84

791990 North Dakota Attomey General Telephone Survey (Summer 1990) (unpublished, on
file with author).

805ee S. 2243, 52d Leg., State of North Dakota (1991).

815ee 5. 2257, 52d Leg., State of North Dakota (1991). These bills did not create a separate
independent office, but would have created a pool of independent hearing officers controlled by the
Attomey General's Office.

82N.D. Cent. Code § 54-57-03(1) (Supp. 1993).

83See Id

84por example, the OAH was allocated four full-time hearing officers to conduct its hearings.
Three of the exempted agencies, Job Service North Dakota, the Department of Transportation, and the
Workers' Compensation Bureau, together employ a total of nine full-time hearing officers. Several other
exempted agencies, the Public Service Commission, the Industrial Commission, the Commissioner of
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Except for one newly authorized hearing officer and one newly authorized support
staff position, all of the hearing officer and support staff positions in OAH were transferred
to the agency from other agencies, i.e., "grandfathered."8> There was also a transfer of
equipment, materials, and records.86

The director of OAH also has authority to hire temporary hearing officers, if
needed.®” This type of authority is exercised when a new office is established to provide
administrative hearing officers upon request, and the anticipated volume of requests cannot
be determined with sufficient certainty to ensure that the authorized permanent hearing
officers will be able to provide the required services.

The North Dakota legislation also created a State Advisory Council for
Administrative Hearings.88 The Advisory Council is a committee of the State Bar
Association of North Dakota, and members are appointed by its president. It is charged
with meeting with the director of OAH semiannually to advise on policy matters affecting
the agency and on rules adopted by the director.89

North Dakota's implementing legislation requires the director of the OAH to
institute uniform rules of administrative practice or procedure for all AAPA agencies that
do not have their own rules of administrative hearing practice or procedure.90 The director
also has authority to adopt rules to further establish qualifications for hearing officers, to

Labor, and the Insurance Commissioner all employ part-time hearing officers. In contrast, one exempted
agency, the State Engineer, has some of its hearings included in OAH jurisdiction. See Id.

8314 §§ 54-57-06(1 D), (c).

8614 § 54-57-06(1)d).

8714, § 54-57-02.

8874 § 54-57-08.

8974

9014 § 54-57-05(1). The director has adopted Uniform Rules of Administrative Practice and
Procedure. See N.D. Admin. Code § 98-02 (1992).
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establish procedures for requesting and designating hearing officers, and to facilitate the
performance of duties and responsibilities conferred by the Act]

North Dakota has taken what may be called a "middle" approach. Although the
three agencies with the largest hearings caseload are exempt by statute from the
requirement to use OAH hearing ofﬁcers,g2 several agencies that conduct a substantial
number of administrative hearings are included. Additionally, OAH is authorized to
provide hearing officers for any exempted agency that requests one, for any unit of local
government requesting one, and for any agency to conduct a rule making hearing.93
Although this is not the expanded jurisdiction approach of Maryland, it is enough
jurisdiction to be viable, even in a small state, and to provide hearing officers with enough
variety for job satisfaction. It is also enough jurisdiction to give central panel proponents in
North Dakota a good basis for achieving expanded jurisdiction.

Texas

In May 1991, Texas established a central panel system for ALJs. Senate Bill No.
884 was passed on May 25, 1991, and was subsequently signed by the govemor.94 The
Texas Office of Administrative Hearings was established as a new, independent state
agency, with a director (chief administrative law judge) appointed by the govemor.95
Texas took a "minimal approach” to establishing a central panel system, starting with a

small operation that may eventually achieve expanded jurisdiction over time.

91N.D. Cent. Code § 54-57-05(2)(Supp. 1993).

9274 § 54.57-03(1).

B § 54-57-03(5). Of the other established central panel states, Colorado, Florida, Iowa
North Carolina, and Virginia may also be classified in the "middle” category with North Dakota, i.e.
falling short of reaching the optimal jurisdictional structure for the state. Of course, the term "optima
jurisdictional structure” is a subjective term.

945,¢ 1991 Tex. Gen. Laws 591; Tex. Rev. Civ. Stat. Ann. art. 6252-13f (West 1992).

95Tex. Rev. Civ. Stat. Ann. art. 6252-13f § 2a (West Supp. 1993).
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Texas's jurisdictional approach for this new office was unique. The OAH is
required to provide ALJs to conduct all administrative hearings for any agency that "does
not employ a person whose only duty is to preside as a hearings officer over matters related
to contested cases before the agency."96 Previously, such agencies contracted primarily
with attorneys outside of government to act as hearing examiners.97 Although there was
some discussion about including some of the larger state agencies that employ their own
full-time hearing officers within the jurisdiction of the newly created office, none were
included in the statute as enacted.98 Therefore, Texas's OAH holds hearings for numerous
occupational and professional boards, as well as for numerous other agencies, including
some large agencies such as the Texas Secretary of State and the Texas Department of
Transportation. The law did not require any of the state's agencies that hold substantial
numbers of hearings and that hire one or more of their own hearing officers, to use OAH

hearings officers, however.99

14, art. 6252-13f §2(b). This does not imply that OAH has jurisdiction only if there is no full-
time hearing officer. An agency could fall outside OAH jurisdiction if it employed a person whose only
duty, even if only on a part-time basis, was to preside over agency cases. Telephone Interview with Steve
L. Martin, Director, Chief Administrative Law Judge, Texas Office of Administrative Hearings (August
28, 1992).

97Letter from Jerry Benedict, Special Assistant Attorney General, State of Texas to Senator
John Montford (Apr. 8, 1991)(cn file with author)(discussing Senate Bill No. 884); Memorandum from
Jim Oliver, Director, Legislative Budget Board, State of Texas, to Texas Senator Bob Glagan (Apr. 8,
1991)(on file with author) (regarding fiscal aspects of Senate Bill No. 884).

98Telephone Interview with Steve L. Martin, Director, Chief Administrative Law Judge, Texas
Office of Administrative Hearings (May 1, 1992).

991:1.; see "State of the States," supra note 10. The Director reports that in addition to
occupational and professional boards, about sixty other agencies use OAH. He also reports that some
larger agencies are now approaching OAH to do their hearings even though they are not required to use
OAH. Telephone Interview with Steve L. Martin, supra note 96.
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As of May 1992, the extent of the Texas central panel jurisdiction had still not
been finally determined. It was to have begun operations by hiring eight to ten ALJs.100
As of August 1992, however, it had hired only six ALJs. 101 Texas's OAH was to begin full
operations by March 1, 1992, and begin holding hearings by April 15, 1992.102 1t was
successful, at least in its attempt to hold hearings by April 15, even if the extent of field
operations is not yet known.103

The Texas Senate Research Center did a survey, beginning October 11, 1991, to
determine the number of hearings and the number of part-time hearing officers or hearing
examiners currently used by agencies that fell within the jurisdiction of the new OAH. In
January 1992, the governor's Office of Budget and Planning began conducting a survey
regarding the hearing workload for the OAH. The data for this study was gathered by
sending out an "Agency Administrative Hearing Survey" to each state agency.lo4 Now,
another legislative study, to be completed by December 1993, will determine which
agencies not currently within OAH's jurisdiction should be included under its
jurisdiction.105 All these surveys were conducted to attempt to ascertain the exact extent
of OAH jurisdiction.

One unusual aspect of the new law establishing the central panel in Texas is that
in hearings conducted by ALJs for the Texas OAH, agencies must provide ALJs with a

written statement of applicable rules or policies, and the agency may not attempt to

100ug¢ate of the States," supranote 10, at 1.

1mTelephone Interview with Steve L. Martin, supra note 96.

102y femorandum from Dale Craymer, Director, Govemnor's Office of Budget and Planning, to
State Agency Heads (January 28, 1992) (on file with the author) (discussing General Appropriations Act,
House Bill No. 1, 1st Sess. (1991)).

103Telephone Interview with Steve L. Martin, supra note 98.

104p femorandum from Dale Craymer, supra note 102. Apparently, Texas plans to fund its
new panel out of appropriations from affected state agencies. Id.

105 Telephone Interview with Steve L. Martin, supra note 96. A legislative sunset process may
effectively take the place of the legislative study. Id.
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influence the findings of fact or the ALJ's application of the law other than by proper
evidence and legal argument.106 Additionally, an agency may only change the findings of
fact and conclusions of law made by an OAH ALYJ, or vacate or modify an order issued by
an OAH ALJ, for reasons of policy. The agency must state in writing the reason and legal
basis for the change.107

Although Texas has started small,108 it has potential to grow. Even though its
enabling legislation does not require OAH to hold hearings for those agencies outside its
jurisdiction,109 OAH ALIJs are already doing some other types of hearings. Even agencies
opposed to the central panel system find that they need independent hearing officers, if only
occasionally. When operations begin small, however, there is so much further to go, and a

lot more turf still in dispute.

By-Products Of The Central Panel Movement

The establishment of various central panel systems in the states and federal
central panel initiatives are just a part of recent developments in administrative law. The
1981 revision to the Model State Administrative Procedure Act (the Model Act) was
adopted by the National Conference of Commissioners on Uniform State Laws to supersede
the 1961 Revised Model Act.!10 The Model Act incorporated the central panel concept,

offering two versions of the statute so that a state legislature may enact one version or the

106 Tex. Rev. Civ. Stat. Ann. art. 6252-13a § 13(j) (West Supp. 1993).

107 Id

108 is estimated there may be as many as 300 ALJs in Texas state government service;
however, only eight to ten ALJs are part of the state's OAH. Telephone Interview with Steve L. Martin,
supra note 98.

1098 Tex. Rev. Civ. Stat. Ann. art. 6252-13f §3(a) (West Supp. 1993).

110g,, MSAPA, supra note 13. The central panel concept was not mentioned in the 1946 or
the 1961 MSAPA versions, but its absence at that time is not surprising because only one state had a
central panel system. By the time the MSAPA was revised in 1981, however, the central panel had been
adopted by a number of states, and the drafters then addressed the topic. Levinson, supra note 4, at 238.
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other, depending upon pre:ferenc:::.111 States continue to update their own administrative
practice acts in relation to the Model Act.112 Reform of the Model Act probably did not
result from the movement to establish central panels, though. It is known that in some
states the movement to establish central panels has spawned not only a closer look at, and
reform of, state model administrative procedure acts, but also consideration of states
uniform rules of administrative practice and procedure. In September 1991, Maryland's
governor signed an executive order establishing a 13-member Commission to Revise the
Maryland Administrative Procedures Act.113  This executive order came less than two
years after the establishment of Maryland's OAH. Maryland's chief administrative law judge
is a member of the commission. He is responsible for submitting a report, including
recommended changes, to the governor.l 14

In North Dakota, during the 1991 legislative session, a bill to amend the state
AAPA was introduced at the same time as proposed legislation to establish a central panel.
Both were proposed by the Office of Attorney General. Both were passed by the 1991

Legislative Assembly.115 Both bills contained extensive input from the State Bar

lllLevinsc:m, supra note 4, at 238, see MSAPA, supra note 13, at §§ 4-202, 4-301. Under one
version, the agency may determine whether the presiding officer for any proceeding will be the agency
head, one or more members of the agency, or one or more ALJs assigned by the director of the central
panel. Under the other version of the Model Act, the agency has all of the above choices plus one more--
the agency may, unless prohibited by law, designate "one or more other persons" as presiding officer. See
MSAPA § 4-202(a).

112See, e.g., Administrative Agencies Practice Act, N.D. Cent. Code §§ 28-32-01 to 28-32-22
(1991 & Supp. 1993). See also 1991 N.D. Laws 342 (codified in scattered sections of N.D. Cent. Code §§
28-32-01 to 28-32-22 (1991 & Supp. 1993)), which included many of the 1981 MSAPA provisions, some
modified.

113ng1ate of the States," The Central Panel (Md. Off. of Admin. Hearings, Lutherville, Md.),
Fall 1991, at 1.

1147,

115600 HR. 1194, 52d Leg.; 1991 N.D. Laws 342 (codified at N.D. Cent. Code § 28-32 (Supp.
1993)); see also S. 2234, 52d Leg., 1991 N.D. Laws 637 (codified at N.D. Cent. Code § 54-57 (Supp.
1993)).
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Association Administrative Law Committee that promoted AAPA reform and the
establishment of a central panel. Now another state bar committee, the State Advisory
Council for Administrative Hearings, continues to play a role in administrative law reforms
in North Dakota.116 .

In California, the California Law Revision Commission engaged in a study of
administrative procedure in that state, authorized by the Califoﬁﬁa legislature.117 Many
individuals, dozens of agency personnel, ALJs, private lawyers, Attorney General staff
members, and California’s OAH have been involved. The Commission addresses many
issues of administrative adjudication, including the need for a new administrative practice
act and an expanded central panel. 118

There is an indication that, at least in some states, the preference of some
agencies, and the preference of attomneys in private practice who appear before these
agencies on administrative matters, is to leave the existing system alone. The existing
system is something familiar, if not perfect. But, in states with central panel systems, there
seems to be a willingness to look at what may be best for administrative adjudication in the
state as a whole, including administrative practice act reform.

One method for enhancing reform, which is employed by at least two states, is the
formation of advisory councils.11® The charge to advisory councils is to give direction,

policy counsel, and advice on the adoption of rules to established central panels. The

16N D. Cent. Code § 54-57-08 (Supp. 1993).

117 Asimow, supra note 2, at 1 (citing 1987 Res. ch. 47).

1 18Asirnow, supranote 2, at 2.

1195ee Md. Code Ann., §§ 9-1608 10 1610 (1993); N.D. Cent. Code § 54-57-08 (Supp. 1993).
In Maryland, the State Advisory Council is comprised of nine members from the legislature, the Attorney
General's Office, the State Bar, and the general public. Md. Code Ann., § 9-1608. In North Dakota, the
State Advisory Council is a nine-person special committee of the State Bar, composed of attorneys in
private practice and attorneys in government service who are appointed by the president of the State Bar
Association. See N.D. Cent. Code §54-57-08.
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advisory responsibility of these councils seems to extend beyond the central panel office to
include related areas such as uniform rules, jurisdictional changes, and potentially the whole
administrative hearings process. Maryland's advisory council has already issued two
reports of its activities.]20 North Dakota's advisory council has met three times, advising
OAH's director on the drafting of uniform administrative rules at its first meeting‘,121
discussing the possibility of expanding jurisdiction, establishing ethical standards for
hearing officers, and establishing rules for hearing officer qualifications at its second
meetix1g;l22 and discussing further revision to the AAPA, related legislation, and the
uniform rules at its third meeting.123

Another by-product of the establishment of central panels related to administrative
practice act reform is the institution of uniform rules of practice and procedure. Indeed,
when central panels are established, enabling legislation often requires or allows the new
agency to adopt uniform rules for practice and procedure.124 Although the requirement for
agency use of the uniform rules may vary, the adoption of uniform rules of central panel
agencies probably means that at least all those agencies which are required to use central
panel hearing officers must comply with uniform rules. Without uniform rules, under pre-

existing systems, each agency has its own rules, or no rules of practice and procedure exist

at all.

1205, 1990 Maryland Annual Report, supra note 46; 1991 Maryland Annual Report, supra
note 3. The advisory council is to submit an annual report to the Legislative Policy Committee of the
General Assembly. See Md. Code Ann., § 9-1610(5) (1993).

12150 State Bar Association of North Dakota, 1991-92 Report of the Advisory Council to the
Office of Administrative Hearings (unpublished, on file with the State Bar Association).

122, State Advisory Council, Minutes (June 10, 1992) (on file with the State Bar
Association).

12354 State Advisory Council, Minutes (October 27, 1992) (unpublished, on file with the
State Bar Association).

1245,0 ¢.g., N.D. Cent. Code § 54-57-05 (Supp. 1993).
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Another by-product of the establishment of central panels may be the adoption of
judicial codes of conduct for ALJs. At its 1991 meeting, the central panel states' directors
adopted a Model Code of Judicial Ethics. The directors of the central panel states, in effect,
officially support the implementation of the Model Code of Judicial Ethics by the central
panel states. It remains for each state to promulgate an ethical code for ALJs, either by rule
or by seeking the passage of legislation. Some central panel states already have direction in
this area. One of the specific duties of Maryland's chief administrative law judge is to
"develop a code of professional responsibility for ALJs."125 The New Jersey Executive
Commission on Ethical Standards recently approved a new Code of Ethics for the New
Jersey Office of Administrative Law (OAL).126 Additionally, the New Jersey OAL is
promulgating a Code of Judicial Conduct for its ALJs.127 Disciplinary rules for New Jersey
ALJs were adopted and became effective January 6, 1992.128

A fourth by-product of the establishment of central panels is a continuing
movement to establish central panels in other states. The directors of the central panel
states and other advocates of central panel systems have worked hard to promote the
passage of legislation establishing central panels by testifying at legislative hearings,
providing useful information, and offering helpful advice to those seeking the establishment
of central panels in other states.

By association with, background work on behalf of, and direct participation in
APA reform, uniform rule adoption, adoption of Codes of Ethics, Codes of Conduct,
Disciplinary Rules, and the creation of new central panels, players in central panel systems

and adjudication reform have shown that they are truly interested in achieving a structured,

125Md. Code Ann., § 9-1604(a)(9) (1993).
126vState of the States,” The Central Panel (Md. Off. of Admin. Hearings, Lutherville, Md.),

Summer 1992, at 1, 5.
127Id.

128;,
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responsible role for administrative adjudicat{on in their states, not surprisingly, with the
central panel as its core.129
FUTURE OF CENTRAL PANELS IN THE STATES

Although the central panel system movement seems to be one that has been
gaining strength recently,130 the movement has for the most part been slow in developing,
spread out over a number of years with a few surges here and there.131 It is reasonable to
expect the growth of central panel system jurisdiction to continue at a relatively slow pace.
If central panel systems are established for federal administrative hearings--and as state
central panel jurisdictions increase--there may be a surge of activity to adopt central panels
in more states. Realistically, however, experience teaches that adopting a central panel
system in a state is a local decision, and most of the forces at work are peculiar to each
individual state. Ideologically, some legal scholars and attorneys, as well as substantial
numbers of agency ALJs and agency heads, may be opposed to central panel systems.

Strong allies of the central panel cause can sometimes be found in numbers amongst state

1291he “players" include central panel states and their directors, ALJs, and others interested in
central panel systemns and adjudication reform.

13OMarylzmd's Office of Administrative Hearings was established in 1990, North Dakota's in
1991, Texas's in 1992, and Wyoming's in 1992. South Carolina and South Dakota established them in
1993, to go into operation in 1994.

131\ fassachusetts's Division of Administrative Law Appeals was originally created as the
Division of Hearings Officers in 1972 to hear appeals from determinations of the Rate Setting
Commission. Massachusetts Division of Administrative Law Appeals, Transition Report of the Division of
Administrative Law Appeals, 1-2 (citing St. 1972, C. 122, 8. 9). The Division's name was changed in 1983
to its current name, and the title "hearing officer” was changed to "administrative magistrate." Id. (citing
St. 1983, C. 683). Minnesota's OAH, Florida's Division of Administrative Hearings, and Tennessee's
Administrative Procedures Division were created in 1975. 1991 Minnesota Annual Report, supra note 23,
at 1; Jurisdiction, supra note 17, at 7, Fla. Stat. Ann. § 120.65 (West 1991). Colorado's Division of
Administrative Hearings was established in 1976. Colo. Rev. Stat. § 24-30-1001 (1988). See Felter, supra
note 25, at 1308. New Jersey's Office of Administrative Law was created in 1978. See N.J. Stat. Ann. §
52:14F-1 (West 1992). Washington's OAH began operations in 1982. See Wash. Rev. Code Ann. § 34.12
(West 1990). North Carolina's office of Administrative Hearings was established in 1985. See N.C. Gen.
Stat. § 7A-750 (1992).

134



Administrative Hearings: State Central Panels In The 1990s

legislators and in the governor's office, however. Even in states in which a central panel
system has already been established, turf battles continue, usually each legislative session,
over expansion of the central panel's jurisdiction. Although it may not be appropriate in any
state for a central panel to have jurisdiction over every state agency's hearings, some
legislators, and others, believe that this jurisdiction should be the ultimate goal.

Presently, the Central Panel States' Directors, a loose organization of the directors
of the central panel states, meets annually to share ideas and experiences, to discuss topics
which concern central panels, and to be educated on related matters. The group promotes
the central panel concept and provides aid and assistance to states looking at establishing
central panels. This organization will grow as central panel states increase. The directors
began meeting in 1984. In the spring of 1991, the Maryland OAH began publishing for the
directors a newsletter entitled The Central Panel. -

At the 1991 meeting of the Central Panel States' Directors, Professor Asimow of
U.C.L.A. addressed the directors on adjudication fundamentals. He recommended that the
central panel directors and ALJs from the central panel states get involved in the work of
the ABA Section of Administrative Law & Regulatory Practice. To date, there has been
such involvement only on an individual basis. Over the years, however, ALJs studying
administrative law at places such as the National Judicial College in Reno, Nevada, have
heard about the virtues of the central panel system for administrative hearings.132 As more
states turn to central panels in the future, it is likely that more organization and involvement

will result. Not only will substantial numbers of central panel ALJs become involved in

l32Judge Duane Harves, former Chief Administrative Law Judge at the Minnesota Office of
Administrative Hearings, made such a presentation to the Administrative Law-General Session at the
National Judicial College, on November 10-22, 1985. See Duane R. Harves, The Central Panel System for
Administrative Hearings, Address at the National Judicial College (Nov. 10-22, 1985) (unpublished,
transcript on file with author).
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such organizations as the American Bar Association and the National Association of
Administrative Law Judges, but new associations of central panel ALJs may be formed.

In short, the central panel systems will continue to grow, both within each state as
a function of increased jurisdiction, as well as in the number of established state, local, and,
possibly, federal central panel systems. Central panel directors and central panel ALJs will
probably become increasingly organized and involved in the promotion of this system. It is
not unlikely that by the beginning of the new millennium, central panel systems will be in
the ascendancy, at least in the states, if not on the federal level. If central panel systems
become the norm in states, it will be only a matter of time before a central panel system is
adopted at the federal level. If a central panel system is adopted at the federal level,
establishment in the states may accelerate. The results could include efficient, well-
managed independent hearings agencies in most states where administrative practice acts
have undergone considerable reform, where attorneys can look to one set of uniform rules
for guidance, and where rules of judicial conduct, codes of ethics, and disciplinary rules

govern the profession of ALJs.
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