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I. INTRODUCTION

He is fifty-one years old. Two of his children are in college and his
wife works full-time. He has been with his current employer for twenty
years. Lately his boss has been casually asking him when he plans to
retire. But the man's children are in school and he has a mortgage and
bills to pay; he does not plan to retire for another fifteen years. He
continues to resist retirement despite the fact that his employer begins
to talk more earnestly, maybe even coercively. His fellow employees
think he is past his prime and also pressure him to retire. His boss has
all but told him he will not advance any further in the company. His
work environment becomes so polluted with pro-retirement sentiment
that he finds his work performance suffering. He has few options as he
cannot afford to quit or take an early retirement package. Has this man
been a victim of age discrimination? He has neither been fired nor con-
structively discharged, but has his working environment become so
hostile that the conditions of his employment have been altered? Under
current law, this man has no legal recourse; however, under the hostile
environment cause of action this man has indeed been a victim of dis-
crimination based on age.

Victims of workplace discrimination went unprotected for years. It
was not until the civil rights activities in the early 1960s that Congress
passed Title VII of the Civil Rights Act of 1964.' The Act's passage was
historic because it was the first comprehensive federal law prohibiting
job discrimination on the basis of race, religion, national origin, and
sex.2 Title VII, however, did not cover age discrimination. Congress
first passed federal legislation addressing discrimination on the basis of
age in 1967.' This legislation was titled the Age Discrimination in Em-
ployment Act (ADEA).4

Despite the passage of the ADEA,

[niumerous obstacles to older worker employment persist in the workplace, in-
cluding negative stereotypes about aging and productivity; job demands and
schedule constraints that are incompatible with the skills and needs of older

1. 42 U.S.C. § 2000e-2(a)(1) (1988). The Title VII provides, "It shall be an unlaw-
ful employment practice for an employer ... to fail or refuse to hire or to dis-
charge ... or otherwise to discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin." Id.

2. Id.
3. 29 U.S.C. § 621 (1988).
4. Id.



workers; and management policies that make it difficult to remain in the labor
force, such as early retirement incentives. '

One study concluded that eight out of ten Americans believe older
workers face age discrimination in the workplace.6 In fact, the older
population suffers from unemployment to a greater extent than its
younger counterparts.7

Age discrimination is problematic because it involves nuances and
ambiguities unlike other areas of employment discrimination.8 The
notable distinction between age and other bases for discrimination is
that with advanced age one's physical and mental capabilities are
invariably negatively affected? Unfortunately, many individuals who
do have a valid age discrimination case "fail to realize when they are
being discriminated against . . . [and] many do not understand their
rights and protections under the Age Discrimination in Employment
Act [ADEA]."'1

Under the hostile environment cause of action, an employer may
be liable for discriminatory harassment even if an employee does not
suffer economic harm." As long as the terms and conditions of the
employee's employment are affected by pervasive harassment, the
employee has an actionable claim.'" Thus, an employer may be re-
sponsible even where the employee was not discriminatorily fired or
denied a promotion and did not lose any wages or other economic
benefits because of the discrimination. 3

The hostile environment cause of action has .been applied to Title
VII discrimination, 4 but as yet has not been accepted in the age
discrimination arena.'" As this country's population grows older, soci-
ety cannot continue to ignore age discrimination. In light of all the

5. S. REP. No. 40(I), 103rd Cong., 1st Sess. 81 (1993), [hereinafter REPORT 40(1)].
6. Id. at 81-82 (citing nationwide surveys by Louis Harris & Associates conducted

in 1975 and 1981).
7. 29 U.S.C. § 621(a)(3) (1988) (noting that long-term unemployment is particularly

problematic among older workers, resulting in "deterioriation of skill, morale, and em-
ployer acceptability").

8. JOSEPH E. KALET, AGE DISCRIMINATION IN EMPLOYMENT LAw ix (2d ed. 1990).
9. Id.

10. S. REP. No. 249(1), 101st Cong., 2d Sess. 123 (1990) [hereinafter REPORT 249(1)].
The report goes on to cite a 1981 Louis Harris Survey that found "approximately half
of the older workers polled were unaware of their ADEA rights and protections." Id.
The Senate Report concluded that these statistics were unlikely to have changed in
the nine-year interim because of the lack of a "concerted awareness campaign." Id.

11. Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971), cert. denied, 406 U.S. 957
(1972).

12. Id.
13. Id.
14. See infra notes 85-99.
15. See infra notes 146-70.
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attention paid to sexual harassment, the Equal Employment Opportu-
nity Commission (EEOC) "believes it important to reiterate and em-
phasize that harassment on any of the bases covered by the Federal
anti-discrimination statutes is unlawful."'6

This Comment examines the use of the hostile environment theo-
ry in age discrimination cases arising under the ADEA. Part II gives
an overview of the problem, focusing on the current definition of age
discrimination, who the real victims of age discrimination are, and
current statistics describing those affected.'7 Part III traces the devel-
opment of Title VII hostile environment theory as it was first applied
to national origin and then to sexual discrimination cases.8 Part IV
discusses the three federal court cases that have applied the hostile
environment theory to age discrimination, focusing on the underlying
rationale of each decision. 9 Part IV concludes that the language of
the ADEA, its legislative history, its similarities to Title VII, and the
proposed EEOC guidelines support the use of the hostile environment
analysis in ADEA cases.2 ° Part V then examines the impact of the
hostile environment theory on age discrimination cases, focusing on
the perspective of the plaintiff as well as the employer.2' Finally,
this Comment concludes by analyzing whether the theory will likely
be adopted and advocating that it should be.22 It is imperative to
have consistent and consolidated guidelines that apply to all types of
discrimination, not only to streamline discrimination cases and pro-
vide a reasonable basis upon which both plaintiffs and defendants
can rely, but also to send the message that age discrimination is just
as abhorrent as any other type of discrimination.

II. AN OVERVIEW OF THE PROBLEM

The courts have failed to adequately address age discrimination.

16. 58 Fed. Reg. 51266, 51267 (1993) (to be codified at 29 C.F.R. § 1609) (pro-
posed Oct. 1993). See generally Frank S. Ravitch, Beyond Reasonable Accommodation:
The Availability and Structure of a Cause of Action for Workplace Harassment Un-
der the Americans With Disabilities Act, 15 CARDOZO L. REV. 1475 (1994) (arguing
that a modified form of the hostile environment theory should apply to cases arising
under the Americans With Disabilities Act).

17. See infra notes 23-84 and accompanying text.
18. See infra notes 85-145 and accompanying text.
19. See infra notes 146-209 and accompanying text.
20. See infra notes 145-209 and accompanying text.
21. See infra notes 210-81 and accompanying text.
22. See infra notes 282-83 and accompanying text.



It remains neglected in a field where sex, race, national origin, and
religion have been given greater attention.' A 1990 Senate Report
indicated that discrimination on the basis of age negatively impacts
"the work efforts of older persons [by] encouraging premature labor
force withdrawal."24 From an economic standpoint, age discrimination
is harmful to society as a whole. It prevents millions of productive
older workers from contributing to the national economy and thereby
increases the draw on the federal treasury and social security.25

These problems will continue if effective solutions to age discrimina-
tion are not implemented.26

The largest growing segment of the population consists of people
over the age of forty years.27 Contrary to popular stereotypes, the
people protected by the ADEA are "steadily improving in terms of
overall competency, potentiality, and availability."28 In fact, people

23. In 1993 there were 17,491 age discrimination complaints filed with the EEOC.
Carolyn Magnuson, What they said: 'There's No Job.' What they meant: 'You're Too
Old!,' GOOD HOUSEKEEPING, Oct. 1994, at 137. Comparing this number with the 3097
age discrimination cases filed with the EEOC in 1979 makes apparent the overall
growth of this field. Karl R. Kunze, The Use of Effective Personnel Systems To Obvi-
ate Underutilization and Legal Problems of Older Workers: A Practical Guide For
Employers, in AGE DISCRIMINATION EMPLOYMENT ACT-A SYMPOSIUM HANDBOOK FOR
LAWYERS AND PERSONNEL PRACTITIONERS 297, 310 (1983). Approximately 20% of all
discrimination cases filed with the EEOC involve age. Magnuson, supra, at 242. How-
ever, of the 17,491 complaints, only 4% of these resulted in a finding of employer
violation. Id. As a spokeswoman for the EEOC explained, "Age cases are very diffi-
cult for the victim to prove." Id. The study described in Good Housekeeping involved
undercover old and young people with similar resumes applying for the same posi-
tion, the outcome being that the younger people got more job offers for better posi-
tions. Id. at 242, 244. The study also revealed a great amount of "'subtle discrimina-
tion at the application stage.'" Id.

24. REPORT 249(I), supra note 10, at 228. Age discrimination "increas[es] the draw
on Social Security and private pensions." Id.

25. EEOC v. Wyoming, 460 U.S. 226, 231 (1983) (holding that the Commerce
Clause power allowed Congress to apply the ADEA to state and local governments).

26. REPORT 249(I), supra note 10, at 228.
27. Where the Growth Will Be-State Population Projections: 1993 To 2020, U.S.

Census Bureau's Projections, Aug. 15, 1994, available in WESTLAW, CENDATA Data-
base. Not only will the elderly population increase from 13% to 16% of the total U.S.
population from the year 1993 to 2020, but the percentage of those persons under
age 20 will drop by 2%. Id. According to the U.S. Census Bureau, "one out of every
8 persons, or 31.2 million people, in the United States today is 65 years of age or
older." Housing for the Elderly is as Diverse as the Elderly Population, Census Bu-
reau Says, U.S. Census Bureau Press Release, Dec. 1, 1993, available in WESTLAW,
CENDATA Database.

28. Kunze, supra note 23, at 301.
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over forty years old benefit from improved health and longer life
expectancies, which result in the potential for an extended work life
and increased "education levels."29

A. Age Discrimination Defined

Prior to the ADEA, older workers had little protection from em-
ployment discrimination or discharge." Congress declared that "in
the face of rising productivity and affluence, older workers find
themselves disadvantaged in their efforts to retain employment, and
especially to regain employment when displaced from jobs."3 Thus,
the ADEA was born."2

The express purpose of the ADEA is to "promote employment of
older persons based on their ability rather than age. "' However, the
statute does not completely define or explain age discrimination. In
fact, the only thing the ADEA does say is that "it shall be unlaw-
ful . . . [to] discriminate against any individual . . . because of such
individual's age."' Thus there is no outright prohibition nor endorse-
ment of the hostile environment theory within the ADEA.

B. The Burdens of Proof and Persuasion

The standard test for employment discrimination was first estab-
lished in McDonnell Douglas Corp. v. Green." The United States Su-

29. Id.
30. See id.
31. ADEA 29 U.S.C. § 621(a)(1)-(2) (1988). Congress lent support to this statement

by noting that "the setting of arbitrary age limits regardless of potential for job per-
formance had become a common practice." Id.

32. The ADEA applies to private employers with 20 or more workers; labor organi-
zations with 25 or more members or that operate a hiring hall or office which re-
cruits potential employees or obtains job opportunities; federal, state and local gov-
ernments; and employment agencies. 29 U.S.C. § 630(a)-(c), (e) (1988), § 633(a)
(1988).

33. 29 U.S.C. § 621(b) (1988).
34. Id. It also is unlawful "to limit, segregate, or classify . . . employees in any

way which would deprive or tend to deprive any individual of employment opportuni-
ties or otherwise adversely affect his status as an employee, because of such
individual's age." 29 U.S.C. § 623(a)(2) (1988). Additionally, the ADEA prohibits em-
ployers from "reduc[ing] the wage rate of any employee in order to comply with this
chapter." 29 U.S.C. § 623(a)(3) (1988).

35. 411 U.S. 792, 802 (1973); see also Texas Dep't of Community Affairs v.
Burdine, 450 U.S. 248, 260 (1981) (clarifying that the burden of persuasion remains
with the plaintiff at all times). McDonnell Douglas was a race discrimination case in
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discrimination, but rather because of First Amendment concerns. 2
09

Thus, there is no reason for not pursuing guidelines similar to the
1993 EEOC guidelines minus the religious component.

The hostile environment theory should be applied to age discrimi-
nation for all the reasons mentioned above. Yet, it is also important
to adequately assess the impact of such application.

V. THE IMPACT OF APPLYING THE THEORY To AGE DISCRIMINATION

A. Potential Impact of the Theory's Adoption on Plaintiffs

District courts have come up with five basic elements of a sexu-
ally hostile environment cause of action.2 0 The first element incor-
porates the initial component of the McDonnell Douglas Corp. v.
Green"' test mentioned earlier, requiring the plaintiff be in the pro-
tected group."' Under the hostile environment theory, the plaintiff
must then prove that she was subject to "unwelcome sexual harass-
ment" and that "such harassment was based upon sex.""3 Finally,
the plaintiff must prove that the supervisor's liability should be im-
puted to 'the employer."4

It is the fourth element pronounced by Robinson that marks a
clear departure from the McDonnell Douglas test because the victim
of a hostile environment need only show the harassment "affected a
term, condition, or privilege of employment.""' The McDonnell
Douglas standard specifically requires that the employee be dis-
charged or otherwise discriminated against in order for a plaintiff to
prevail."' Thus, the employee must have been actually or construc-
tively terminated."7 A hostile environment cause of action does not
require actual or constructive termination."8 Thus, the third and

209. Id.
210. Robinson v. Jacksonville Shipyards, Inc., 760 F. Supp. 1486, 1522 (M.D. Fla.

1991). The EEOC also listed what it considered the proper elements of a hostile envi-
ronment cause of action. See supra note 198 and accompanying text.

211. 411 U.S. 792 (1973).
212. McDonnell Douglas, 411 U.S. at 802; Robinson, 760 F. Supp. at 1522.
213. Robinson, 760 F. Supp. at 1522. Robinson involved a plaintiff subjected to a

sexually hostile work environment. Id. at 1490. There is no reason to assume that
this same standard could not be applied to age cases, thus modifying the third ele-
ment to read "such harassment was based upon age," id. 1522.

214. Robinson, 760 F. Supp. at 1522.
215. Id.
216. See supra notes 35-39 and accompanying text.
217. McDonnell Douglas, 411 U.S. at 802.
218. Under a hostile environment cause of action, the plaintiff need not prove he or



fourth elements of McDonnell Douglas are simply amended for hostile
environment cases. The plaintiff, after satisfying the first two ele-
ments of the McDonnell Douglas test, would then have to set forth
the components of the hostile environment action. Once this has
been accomplished, the burden then shifts to the defendant."9

The burdens of production in a hostile environment case have in
fact remained the same. The Eggleston court concluded that where
an abusive work environment is found, "'this creates a rebuttable
presumption of [retaliation], and the burden of production shifts to
the [defendant] to articulate a legitimate nondiscriminatory reason for
the [retaliatory actions]."'22 ° Essentially, it appears that the
McDonnell Douglas burden-shifting system remains intact.22" '

Eggleston also addressed the types of recovery available under
the hostile environment cause of action.222 The key issue is whether
a plaintiff, who has suffered no monetary loss but has instead been
subjected to a hostile environment, may recover monetary damag-
es.2" The plaintiff in Eggleston contended he was entitled to mone-
tary compensation because of the remedial nature of the ADEA.2

she was terminated or constructively discharged, as these are not necessary compo-
nents for an actionable hostile environment. See Robinson, 760 F. Supp. at 1522.

219. McDonnell Douglas, 411 U.S. at 802.
220. Eggleston v. South Bend Community Sch., 858 F. Supp. 841, 850 (N.D. Ind.

1994) (quoting McCoy v. WGN Continental Broadcasting Co., 957 F.2d 368, 371 (7th
Cir. 1992)).
221. Id. at 852. A defendant employee in a hostile environment case may not be

allowed "to introduce and rely on social context evidence." Nancy L. Abell et al.,
Recent Developments in Sexual Harassment Litigation, in SExuAL HARASSMENT LrIT-
GATION 1995 (PLI Litig. & Admin. Practice Course Handbook Series No. H4-5222,
1995), available in WESTLAW, 520 PLI/LIT 9; see Robinson, 760 F. Supp. at 1526
(noting that the social context argument "lacks a sound analytical basis" and "cannot
be squared with Title VII's promise to open the workplace to women"). Conversely, a
victim of a hostile environment is generally allowed to introduce "[elvidence of the
general work atmosphere, involving employees other than the plaintiff' to prove the
existence of a hostile environment. Broderick v. Ruder, 685 F. Supp. 1269, 1277 (D.
D.C. 1988). The court determined that such evidence is directly on point as to wheth-
er a hostile atmosphere existed at work. Id. at 1277-78. See generally Hicks v. Gates
Rubber Co., 833 F.2d 1406 (10th Cir. 1987); Sims v. Montgomery County Comm'n, 766
F. Supp. 1052 (M.D. Ala. 1990).

222. Eggleston, 858 F. Supp. at 852.
223. Id.
224. Eggleston, 858 F. Supp. at 11. The plaintiff relied on cases that allowed a

broad range of remedies. See id.; Franklin v. Gwinnett County Pub. Sch., 112 S. Ct.
1028, 1037 (1992) (opening the door to "all appropriate remedies" for Title IX cases);
Moskowitz v. Trustees of Purdue Univ., 5 F.3d 279, 283 (7th Cir. 1993) (holding that
plaintiff in age discrimination case is entitled to equitable relief, namely reinstatement
or front pay when reinstatement is not feasible, and legal or compensatory remedies);
Travis v. Gary Community Mental Health Ctr., Inc., 921 F.2d 108, 111 (7th Cir. 1990),
cert. denied, 502 U.S. 812 (1991) (holding that legal damages are allowed in age dis-
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The Eggleston court concentrated on the similarities between the
federal anti-discrimination statutes. The court stated that "'[tihe ADEA
is in some sense a hybrid of Title VII and the Fair Labor Standards
Act ("FLSA") of 1938; the prohibitions in the ADEA generally follow
Title VII, but the remedies are those of the FLSA."'225 The court
noted that there is no definitive answer regarding whether compensa-
tory damages are allowed in age discrimination cases for pain and
suffering; however, most courts conclude they are not.22 Yet the
court concluded that the plaintiff did have a legitimate claim for
compensatory damages based on the retaliation provision of the
ADEA, but held that punitive damages were unavailable.227

The biggest impact on the plaintiff depends primarily on the in-
terpretation of Harris v. Forklift Systems, Inc.2" It is unclear
whether the Court meant to reject the reasonable victim standard
altogether. Gender, for instance, certainly has a significant impact "on
individuals' perceptions of what constitutes sexual harassment. " "
This is why it is important to define harassment from the victim's
perspective, even if it is coupled with an objective element as a
safeguard.' In fact, the EEOC proposed just that in its 1993 guide-
lines."l

crimination cases, including punitive damages for retaliatory discharge). The defendant
relied on Espinueva v. Garrett, 895 F.2d 1164, 1165 (7th Cir.), cert. denied, 497 U.S.
1005 (1990), for the proposition that "[n]either Title VII nor the ADEA authorizes
awards of compensatory or punitive damages, as opposed to "equitable" relief such as
reinstatement and back pay.

225. Eggleston, 858 F. Supp. at 852-53 (quoting BARBARA L. SCHLEi & PAUL
GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 525-27 (2d ed. 1983)).

226. Id. at 853.
227. Id. at 856 (noting that "Congress has expressly held that punitive damages are

not available under the ADEA.")
228. 114 S. Ct. 367 (1993).
229. Dolkart, supra note 80.
230. Id. See generally Lamont E. Stallworth & Martin H. Malin, Workforce Diversity,

49 DISP. RESOL J., June 1994 at 27, 31.
231.

(c) The standard for determining whether verbal or physical conduct . . . is
sufficiently severe or pervasive to create a hostile or abusive work environ-
ment is whether a reasonable person in the same or similar circumstances
would find the conduct intimidating, hostile or abusive. The "reasonable per-
son" standard includes the consideration of the perspective of persons of the
alleged victim's race, color, religion, gender, national origin, age or disability.

Guidelines Based on Race, Color, Religion, Gender, National Origin, Age, or Disability,
58 Fed. Reg. 51,266, 51,269 (proposed Oct. 1, 1993 and withdrawn Oct. 20, 1994).



In formulating its guidelines, the EEOC relied heavily on Ellison
v. Brady.2 In that case the court held that the "perspective of the
victim" should be considered when evaluating "the severity and perva-
siveness of sexual harassment. " " In Ellison, a male employee sent
his female co-worker bizarre love letters and repeatedly asked her
out. 4  While the company transferred him in response to the
woman's complaint, the male employee was later allowed to return
per a union/company agreement.' The court explained that if it fo-
cused only on what a reasonable person would do regarding harass-
ment, then the risks for discrimination would be compounded.'
Rather, the court should factor in the differences between men and
women to arrive at a just standard, for what may offend a woman
may not offend a man." /

Harris v. International Paper Co.2" adopted the same standard
and rationale as Ellison, but expanded the holding to race. 9 The
court held that the trier of fact must "walk a mile in the victim's
shoes" in order to comply with the objectives of Title VII and the

232. 924 F.2d 872 (9th Cir. 1991); see also Andrews v. City of Philadelphia, 895 F.2d
1469, 1483 (3d Cir. 1990) (adopting both a subjective and an objective reasonable
person standard for determining an actionable hostile environment); Robinson v. Jack-
sonville Shipyards, Inc., 760 F. Supp. 1486, 1523-24 (M.D. Fla. 1991) (holding that
proper perspective on the impact of harassing behavior is a reasonable woman under
the totality of circumstances approach).

233. Ellison, 924 F.2d at 878.
234. Id. at 873-74.
235. Id. at 874. The court ultimately decided that the employee did not allege a

prima facie case of sexual harassment due to a hostile working environment and
remanded the case for the resolution of factual issues. Id. at 883-84.

236. Id. at 878.
237. Id. (citations omitted); see Dolkart, supra note 80, at 186 (deducing that any

"evaluation of whether particular conduct is legally cognizable as sexual harassment
must take place from the perspective of the victim"); see, e.g., Lipsett v. University of
Puerto Rico, 864 F.2d 881, 898 (1st Cir. 1988) (reasoning that "[a] male supervisor
might believe, for example, that it is legitimate for him to tell a female subordinate
that she has a 'great figure' or 'nice legs'; the female subordinate, however, may find
such comments offensive."); see also Yates v. Avco Corp., 819 F.2d 630, 637 n.2 (6th
Cir. 1987) (holding that "men and women are vulnerable in different ways and of-
fended by different behavior.").

238. 765 F. Supp. 1509 (D. Me. 1991), vacated in part, 765 F. Supp. 1529 (D. Me.
1991). The original injunction and order was vacated to the extent that an amended
injunction was issued clarifying the terms of the original injunction. 765 F.Supp. 1529,
1530-31 (D. Me. 1991). The court amended the injunction consistent with the earlier
court's holding. Id.

239. Id. at 1516. The plaintiffs in Harris were permanent replacements at the
defendant's mill. Id. The supervisors at the mill verbally abused the plaintiffs with
racial epithets, sabotaged the plaintiffs' work, threatened to fight them, and pretended
to engage in Klu Klux Klan rituals. Id. at 1517-18.
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Maine Human Rights Act [MHRA] 4 The factfinder must be able to
comprehend the effects of such conduct and speech on the victims
in order to remedy the situation.24' Thus, the "reasonable black per-
son" standard should be applied in cases involving a racially hostile
work environment.242 The court did hasten to add that it was not
implying that all African-Americans share the same perspective.'

One problematic aspect of incorporating the reasonable victim
standard within the ambit of a hostile environment cause of action is
whether "triers of fact and third-party neutrals [must] obtain sensi-
tivity training in the social experiences of various demographic
groups to apply the victim's perspective standard meaningfully."2'
How would a twenty-three-year-old juror be able to adequately assess
a fifty-three-year-old victim of age discrimination? The courts and
legislators need to work together in creating a. workable, comprehen-
sive standard that will at least consider the victim's sensitivities.

240. Id. at 1516.
241. Id.
242. Id.
243. Id. at 1516 n.12. Some critics of the 1993 EEOC's reasonable person standard

note that the standard assumes that all members of a particular class think and feel
the same way. Comments on EEOC Harassment Guidelines Focus on Reasonable
Person Test, Free Speech, Daily Lab. Rep. (BNA) No. 70 at D-5 (april 13, 1994), avail-
able in WESTLAW, BNA-DLR Database. Employer groups especially objected to the
individual reasonable person standard, claiming it "place[d] undue emphasis on indi-
vidual characteristics, and replaces a uniform standard of conduct with a confusing,
highly fragmented legal standard." EEOC's View of Harris, Scope of Liability Major
Concerns in Comments on Harassment Proposal, Corp. Couns. Daily (BNA) (Jan. 14,
1994), available in WESTLAW, BNA-DNEWS Database. The Equal Employment Advi-
sory Council (EEAC) attacked the standard as "suggesting that all persons of a par-
ticular race or religion or all persons of a certain age share the same perspective."
Id.

244. Stallworth & Main, supra note 230, at 32.



B. Effect on the Employe

1. Will Employers Take the Drastic Measure of Filing a
Countersuit Against Plaintiffs?"6

With the passage of federal anti-discrimination statutes, employers
now are being sued far more than any other time in history. Until
now, employers have simply built a strong defense to any charges
brought by past or current employees. It has been noted that "[t]he
explosion of harassment and discrimination claims has fueled a retal-
iatory mentality in some employers."24 7

This possible trend could be explosive, especially in light of the
fact that one in three sexual harassment claims handled by the
EEOC resulted in a finding of insufficient evidence.4 What is the
main purpose behind the employer's actions? The court costs would
certainly be insignificant to a large company. What the companies are
really after is to deter future meritless claims by employees. 49

There are three main types of out-of-pocket costs that a company
can recover from an employee that brings a frivolous lawsuit.2 ' The
most obvious recovery is for "filing fees, transcript costs, and pho-

245. Section 1609.2(d) of the proposed guidelines advises employers to have "ex-
plicit polic~ies] against harassment that [are] clearly and regularly communicated to
employees, explaining sanctions for harassment, developing methods to sensitize all
supervisory and nonsupervisory employees to issues of harassment, and informing
employees of their right to raise and how to raise the issue of harassment under
Title VII, the ADEA, the ADA, and the Rehabilitation Act." 58 Fed. Reg. 51268 (1993)
(to be codified at 29 C.F.R. § 1609.26). An employer may also want to increase insur-
ance coverage for employment discrimination liability, but the availability of coverage
for intentional discrimination (and thus claims based on an abusive environment) is
controverted. Sean W. Gallagher, The Public Policy Exclusion and Insurance for
Intentional Employment Discrimination, 92 MICH. L. REV. 1256, 1256-59 (1994).

246. Failed Bias, Harassment Claimants Face Court Cost Motions, Countersuits,
Employment Poly & L. Daily (BNA) (Oct. 14, 1994), available in LEXIS, BNA Li-
brary, ELD File (relating employer's new enthusiasm for the pre-emptive action and
counter suits).

247. Id. Although Title VII and the ADEA both protect employees from retaliation
on the part of their employer, an employer may still rightly recover court costs. Id.

248. Id.
249. Id. Rafael Chodos is representing one California company against six women

who have complained of sexual harassment. Id. at 1. The company seeks to have the
court pronounce that it "properly handled the sexual harassment complaints before
the women filed charges." Id. It is a preemptive suit, whereby the employer confronts
the women head on; the company is not requesting monetary damages. Id. Raytheon
Aircraft Corporation is another example of a company that took action and recovered
costs from plaintiffs where the company felt the plaintiff did not file their action in
good faith. Id. Lawyers differ in their opinion of whether the impact of such com-
pany action acts as a deterrence to prevent future plaintiffs from filing suit. Id.

250. Id. at 2.
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tocopy expenses.""' An additional monetary remedy is available to
companies who are victims of extremely frivolous lawsuits. 52 The
most radical remedy involves companies filing a defamation or ma-
licious prosecution case.". Yet, companies must beware of the
EEOC intervening for a violation of the anti-retaliation provisions in
Title VII and the ADEA."

2. Will Businesses Be Forced to Flee Certain Geographic Areas?

A victim of age discrimination recently received $7.1 million in
damages in a California jury trial. 5 The appellate court upheld the
award, but warned:

This area of the law [discrimination cases] is quickly running out of control
and the citizens of California will be the ultimate victims and losers .... [T]t
is clear that commerce in California cannot flourish with such multi-million
dollar verdicts readily attainable . ... If the Legislature fails to act in this
area, we can see that, in due course, business enterprises will flee the
state.2r

This statement clearly reflects the court's concern with rising ver-
dict amounts. It is an important concern because it stands to reason
that more available methods of bringing an age discrimination cause
of action will lead to more costly verdicts. Thus, one possible impact
of applying the hostile environment theory to age discrimination cas-
es is that it will be the straw that breaks employers' economic
backs.

3. The Rising Cost of Jury Verdicts in Discrimination Cases

Lately, juries are awarding higher and higher dollar amounts in
discrimination cases. According to a five-year study by a California
management law firm, the average jury award is highest in sex dis-
crimination claims.257 Recent amounts of jury verdicts across the

251. Id. Depending on the nature of the lawsuit and the use of the appellate sys-
tem, this amount can range from hundreds to thousands of dollars. Id.

252. Id. As one lawyer noted, this remedy is accompanied by strict rules of applica-
tion; therefore the success rates are very low. Id.

253. Id.
254. Id. at 2, 4.
255. Hunio v. Tishman Constr. Corp., 18 Cal. Rptr. 2d 253, 256 (1993).
256. Id. at 266.
257. Average Jury Award Doubled in 1994, According to California Verdicts Sur-

vey, Employment Pol'y & L. Daily (BNA) (Oct. 27, 1994) available in LEXIS, BNA



country range from a mere $11,0002 to $89.6 million25 with a
wide range in between.'

In response to these astronomical jury awards, "a growing number
of employees . . . are being asked to sign away their right to sue in
cases involving . . . age discrimination as a condition of employ-
ment."" In fact, the 1991 United States Supreme Court in Gilmer v.
Interstate/Johnson Lane Corp., 2 held that an agreement to arbitrate
a statutory claim under the ADEA was valid.2"

As a result of these rising jury awards and the EEOC's backlog of
claims, employers are using mandatory private arbitration and me-
diation more and more to deal with discrimination charges;2" how-
ever, some attorneys question whether mandatory arbitration is in-
deed faster and less expensive than a courtroom trial."n Arbitration
brings with it some unique problems: "splitting of claims, parallel
arbitration and court proceedings [which can lead to increased cost],

Library, EL File.
258. Curry v. Vons Cos., No. 663750, 1994 WL 604763 (Cal. June 3, 1994) (racially

hostile environment case).
259. Jury Awards $89.6 Million on Race Bias Claims Brought by Two Former

Hughes Aircraft Employees, Employment Pol'y & L. Daily (BNA) (Oct. 31, 1994)
available in LEXIS, BNA Library, ELD File. The jury found the company liable for
racial discrimination. Id. The award consisted of $80 million in punitive damages, $4
million in economic damages and $5.5 million in noneconomic damages. Id.

260. See Simon v. San Diego Gas & Elec. Co., No. 663138, 1994 WL 679561 (Cal.
Sept. 7, 1994) (awarding $3,113,160 to victim of racial discrimination); Weddell v.
Allstate Ins. Co., No. A9111-07641, 1993 WL 0655281 (Or. Nov. 10, 1992) (awarding
$2.77 million for gender/age discrimination claim); Brocklehurst v. PPG Indus., Inc.,
865 F. Supp. 1253, 1265, 1267 (E.D. Mich. 1994) (holding that jury award of $1.5
million should .be reduced to $528,818 where employer was found liable for age dis-
crimination).

261. Frank Swoboda, Financial Workplace-Employers Find a Tool to End Workers'
Right to Sue: Arbitration, WASH. POST, Sept. 18, 1994, at H08.

262. 500 U.S. 20 (1991).
263. Id. at 35 (noting the difference between the agreement described above and

"arbitration of contract-based claims [which] precluded subsequent judicial resolution
of statutory claims").

264. Concerns Raised About Trend Toward Using Alternative Dispute Process for
Bias Claims, Employment Pol'y & L Daily (BNA) (Nov. 1, 1994), available in LEXIS
BNA Library, EL) file. Some attorneys feel that the use of private mandatory arbitra-
tion in this area is contrary to the idea that a public right ought to be dealt with in
the public arena. Id. The issue ultimately is whether "an employee can contractually
waive the right to bring a lawsuit." Id. at 2; see Federal Arbitration Act, 9 U.S.C. § 2
(1988) (offering a presumption in favor of arbitration); Gilmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20, 35 (1991) (holding that the ADEA does not prohibit compul-
sory arbitration agreements).

265. Discrimination: Mandatory Arbitration is no Panacea, Lawyer tells Defense
Representatives, Employment Pol'y & L. Daily (BNA) (Nov. 8, 1994), available in
LEXIS BNA Library, ELD file.
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and arbitrators who are inclined to issue compromise awards in favor
of employees. "26

4. Employer's Other Alternatives

Although the hostile environment cause of action does not require
the plaintiff to have been terminated, courts have not recognized the
hostile environment in age discrimination claims; thus, the bulk of
these suits result from terminations. An employer in today's times
must carefully consider the possible effect of laying off older work-
ers-an age discrimination charge.26 The main theme of the 1993
Employment Law Seminar seemed to be the encouragement of alter-
natives to termination.2 " Thus a company might first try a voluntary
layoff before terminating an older worker.2" While employing the
use of buyouts, employers must comply with the 1990 Older Workers
Benefit Protection Act (OWBPA). 2

" Attorneys advise that a company
should have plans to reduce its work force through involuntary ter-
minations in writing and ensure that the people selected for layoff

266. Id. at 1. There are also a number of practical problems associated with arbi-
tration. Id. at 2. For instance, are the individual supervisors named in the charge
subject to arbitration as well? Id. The answer may be that unless the agreement to
arbitrate specifically covers the offending supervisor, the supervisor will be handled
in court while the company will be dealt with in arbitration. Id.

267. Employers Urged to Explore Layoff Alternatives in Order to Avoid Age Dis-
crimination Claims, Employment Pol'y & L. Daily (BNA) (Nov. 8, 1994), available in
LEXIS BNA Library, ELD file [hereinafter Layoff Alternatives]. At the 18th Annual
Employment Law Seminar sponsored by the Defense Research Institute, attorneys
warned management representatives of the dangers of a discrimination charge to a
company. Id. Although the company may be restructuring to be more competitive in
the marketplace, one attorney stressed that "[b]usiness decisions that may be legally
defensible might be explosive if they ever get before a jury presented with sympa-
thetic, laid-off [sic] plaintiffs." Id.

268. Id.
269. Id. The company could offer employees incentives to leave, including buyouts.

Id. Yet the program must indeed be voluntary, or the company may face an age dis-
crimination claim. Id. at 2. For instance, suggesting that certain older workers ought
to take the buyout package would open the employer to liability. Id. To be safe,
some attorneys advise companies to hire "outside consultant[s], such as an accoun-
tant or financial planner, to advise individual workers on the consequences of taking
the voluntary buyout." Id. At a minimum, it aids relations between employer and
employee.

270. Id. See Older Workers Benefit Protection Act, Pub. L No. 101-433, 104 Sts. 978
(1990).



were not picked discriminately. 7' As an added precaution, compa-
nies must be wary of replacing older, laid-off workers with younger
employees soon after the layoffs. 7 ' One possible way to guard
against age discrimination claims by these older workers is to offer
them a "right to [re-employment] for a limited time should the work
force be expanded. The employer also might want to offer bumping
rights or even a demotion to workers who otherwise would be
cut."

273

C. First Amendment Concerns

Imagine an employer calling his employee a "has-been," a "grand-
pa," or telling him he is "too old to even drive a car, let alone work
here at this company." These statements are antagonistic toward the
employee. The question, however, is where to draw the line between
verbal workplace harassment and the free speech protections guar-
anteed by the First Amendment.274

The hostile environment theory welcomes evidence of speech that
is normally considered protected under the First Amendment: calling
someone a "grandpa" does not constitute obscenity, defamation, or
fighting words27 and is not speech that is typically substantially dis-
ruptive.276 If that is the case, then how can this speech "be used to
prove a hostile-environment" age discrimination case "without violat-
ing First Amendment free speech principles?"277 Harassment proved
via the hostile environment theory appears to "single out a particular
speech for special treatment based on its content in violation of the
First Amendment."278

While the hostile environment theory has been applied to sexual
harassment and there have not been any First Amendment constitu-
tional challenges in that context, it is worth noting that "many cases
dealing with sexual harassment have very clearly focused on conduct

271. Layoff Alternatives, supra note 267, at 1.
272. Id.
273. Id. The net effect may be a valuable employee retained at a lower salary. Id.
274. See U.S. CONST. amend. I. See generally David Schimmel, Sexual Harassment

in the Workplace: When Are Hostile Comments Actionable?, 89 EDUC. L REP. (West)
337 (1994).

275. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942) (holding that neither
obscenity, defamation or fighting words are protected under the First Amendment,
nor are epithets and personal abuse).

276. See generally Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503,
514 (1969) (providing a standard to restrict free speech).

277. Sorenson, supra note 96, at 9.
278. Id.
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of the most egregious sort."279 There is no employer grabbing a vic-
tim of age discrimination as often occurs with sexual harassment.
Thus it may be easier to avoid a confrontation with the Constitution
regarding sexual harassment, where "acceptable" speech is often cou-
pled with physical touching.2" This is not the usual case with ha-
rassment based on age. The safeguard for the age context is perhaps
that the language or speech must be so pervasive as to create an
adverse work environment for the employee. Thus, this qualification
of the definition of the hostile environment may be sufficient to pass
muster as a compelling interest for the state, "justifying the sup-
pression of speech in those instances where . . . harassment was
perpetrated by speech alone. " "

There is a significant impact in applying the hostile work environ-
ment to age discrimination cases. Yet, it is no more drastic a step
than when it was first applied to the components of Title VII.

VI. CONCLUSION

The future of age discrimination and the hostile environment theory
is unclear. With the withdrawal of the 1993 EEOC guidelines, there is
little push for the expansion of the hostile environment to ADEA
cases. Although the guidelines were not withdrawn because of the
inclusion of age discrimination, there has been no published activity
on pursuing similar guidelines without the controversial religious
component.

Yet even without the EEOC guidelines, the hostile environment
theory should be applied to cases under the ADEA. Case law, the
statutory language of the ADEA, and its many similarities with Title
VII all support this application. Individuals over the age of forty are
the fastest growing segment of the population and deserve the same
attention as victims of race or gender discrimination.

279. Id.
280. Id.; see also Johnson v. County of Los Angeles Fire Dep't, 865 F. Supp. 1430

(C.D. Cal. 1994). In Johnson, the fire department's sexual harassment policy forbade
firemen from reading "sexually oriented magazines" on the job. Id. at 1434. The court
held that the policy violated the First Amendment because the policy was content-
based and there was insufficient evidence showing "that the quiet reading of Playboy
contributes to a sexually harassing atmosphere." Id. at 1440; see also Tinker, 393 U.S.
503.

281. Sorenson, supra note 96, at 10.



One concern in applying the hostile environment theory to age
discrimination cases is whether it will actually be detrimental to
victims of age discrimination. The "doctrine of unintended conse-
quences" theorizes that "attempts at reform sometimes produce ef-
fects opposite to those intended."2" For instance, will companies
become more adverse to hiring older people because of the future
difficulty of letting those individuals go? The question has not been
answered. Nonetheless, this is not a sound basis for denying age dis-
crimination victims the same opportunities provided to victims of
Title VII discrimination. As Representative Burke declared in 1967, "In
the last several years, significant legislation to bar employment dis-
crimination on the basis of race, religion, color, and sex has been
enacted. It is only just that we do the same against discrimination
on the basis of age.""

JULIE VIGIL

282. Adler & Pierce, supra note 117, at 819.
283. 113 CONG. REC. 34, 742 (1967) (statement of Rep. Burke).


