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Two-Way Fee Shifting on Smnmary Judgment or
Dismissal: An Equitable Deterrent to

Unmeritorious Lawsuits

I. INTRODUCTION

Our attorneys advised us that the law firm that lost the case was demanding the
wineries pay them $456,000. In return, they would agree not to file an appeal. This
threat to our time and money didn't come in a clever disguise; it was blackmail in
its most basic form.

Martha Culbertson ran a small winery in Southern California 2 Along
with industry giants, she was named in a class action suit because the
lawyer bringing the suit wanted a particular venue for trial.' The com-
plaint alleged that the lead foil used in packaging the wine posed a
health risk to consumers." Because wine connoisseurs generally do not
consume the labels and packaging, the defendants prevailed at trial.'
Nonetheless, the attorney who brought the suit threatened to file an
appeal unless he received a settlement.'

1. Martha Culbertson, Grapes of Wratk Frivolous Lawsuits Can Sink a Small
Business, NEWSWEEK, May 16, 1994, at 10.

2. Id.
3. Id.
4. Id.
5. Id.
6. Id. Section 128.5 of the California Code of Civil Procedure has allowed courts

to impose sanctions on parties who pursue frivolous claims. See CAL Civ. PROC. CODE
§ 128.5 (West 1982 & Supp. 1995); see also infra notes 207-13 and accompanying
text. Recent legislation preserves § 128.5 for "a complaint filed, or a proceeding initi-
ated, on or before December 31, 1994." 1994 Cal. Stat. 1062 § 1 (A.B. 3594); CAL CIV.
PROC. CODE § 128.5(b)(1). Otherwise, the California Legislature has suspended § 128.5
"until January 1, 1999, substituting in its place, for a four-year trial period, a statute
modeled on recently revised Rule 11 of the Federal Rules of Civil Procedure."
Crowley v. Katleman, 881 P.2d 1083, 1096 n.13 (Cal. 1994) (en banc); see Kane v.
Hurley, 35 Cal. Rptr. 2d 809, 811-12 (Ct. App. 1994) (acknowledging the legislative
changes); CAL CIV. PROC. CODE § 128.7 (West Supp. 1995) (providing a statewide
Rule 11 analogue for four years); 1994 Cal. Stat. 1062; see also CAL CIV. PROC. CODE
§ 446 (West 1973 § Supp. 1995) (requiring verification for complaints filed by public
entities).

On January 1, 1988, the judicial council shall provide a report to the Legisla-
ture that details the number of sanctions motions filed, the types of cases



Attorneys who make a living bringing meritless class action suits may
be responsible for a large and lucrative number of frivolous lawsuits.7

Further, the American rule' has given rise to a culture of litigation by

and the frequency to which those cases are subjected to a sanctions motion,
the numbers of pleadings, motions, or similar papers withdrawn or corrected
within the 30-day period for withdrawal or correction, the numbers of sanc-
tions motions granted or denied, and the forms of sanctions imposed when
sanctions are assessed.

1994 Cal. Stat. 1062 § 7 (A.B. 3594).
Although § 128.5 was operative at time of the Culbertson case and California

has a number of fee-shifting statutes, none of these statutes prevented the abuse
cited in the text. See CAL. CIrV. PROC. CODE § 128.5; infra notes 214-28 and accompa-
nying text; see also, e.g., CAL. CIV. CODE § 3344 (West Supp. 1995) (requiring fee
shifting in actions for misappropriation of another's likeness).

7. See generally In re Fine Paper Antitrust Litig., 98 F.R.D. 48 (E.D. Pa. 1983),
rev'd on other grounds, 751 F.2d 562 (3d Cir. 1984). In re Fine Paper involved a
class action suit against paper companies. See generally id. Although the suit was
settled before trial, it generated a number of lawsuits concerning the distribution of
the proceeds. Id. at 190-91. These cases are representative of attorney self-dealing.
See generally id. at 68-80 (describing the background of the lawsuit). In the initial
suit to apportion attorney fees, squabbling among the attorneys gave rise to allega-
tions that the attorneys overstaffed the case to run up attorneys' fees, "to fatten the
lodestar determination." In re Fine Paper, 751 F.2d at 572. The district court refused
the attorneys' request for legal fees entailing approximately 4096 of the settlement
fund. In re Fine Paper, 98 F.R.D. at 68. The court pointed out that the various law
firms' petitions for fees were "grossly excessive on their face and, regrettably, lend
substance to the widely-held and mostly unfavorable impressions of the plaintiffs'
class action bar, sometimes referred to as the class action industry." Id. See generally
John C. Coffee, Jr., Understanding the Plaintiffs Attorney: The Implications of Eco-
nomic Theory for Private Enforcement of Law Through Class and Derivative Ac-
tions, 86 COLUM. L REV. 669 (1986) (analyzing incentives that cause attorneys to file
claims that are unlikely to succeed); Milton Handler, The Shift from Substantive to
Procedural Innovations in Antitrust Suits-The Twenty-Third Annual Antitrust Re-
view, 71 COLUM. L. REv. 1 (1971) (stating that class actions, designed to induce set-
tlements, are "legalized blackmail"); Francis R. Kirkham, Complex Civil Litiga-
tion-Have Good Intentions Gone Awry?, 70 F.R.D. 199 (1976) (stating that class
actions undermine the judicial process); Jonathan M. Landers, Of Legalized Blackmail
and Legalized Theft: Consumer Class Actions and the Substance-Procedure Dilemma,
47 S. CAL. L. REv. 842 (1974) (discussing consumer class actions); Arthur R. Miller,
Of Frankenstein Monsters and Shining Knights: Myth, Reality, and the "Class Action
Problem," 92 HARV. L REv. 664 (1979) (noting that class actions burden the courts);
William Simon, Class Actions-Useful Tool or Engine of Destruction, 55 F.R.D. 375
(1972) (suggesting that the detriment to society outweighs any benefit class actions
might have).

8. The American rule provides that each party must bear the cost of his
attorney's fees unless there is a statutory, contractual or judicial exception. See gen-
erally Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240 (1975) (affirming
the American rule and discussing the exceptions).

In 1796, the Supreme Court endorsed the American rule, a judicially created doc-
trine. Arcambel v. Wiseman, 3 U.S. (3 Dall.) 306 (1796). Since there are many articles
discussing the history and development of the American rule in detail, that back-
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encouraging individuals, sometimes misguided, sometimes bringing pa-
tently false claims, to sue.' In fact, the cynical view is that it is every
American's right to legally harass anyone he chooses.'" According to
some commentators, freedom of access to the courts is the primary rea-
son for social progress and the development of important civil rights."
While there is some truth to that position, there must be a clear standard
for sanctioning invalid claims for courts to function efficiently and fairly.
Although colorable claims should be welcome in court, courts and legis-
latures must do more to discourage abuse of the legal system. Indeed,
there is a current political movement to apply the English nile'2 to legal
fees in American courts. 3

II. OVERVIEW: PROBLEMS WITH THE AMERICAN RULE AND

A MODERATE SOLUTION

Our system is too costly, too painful, too destructive, and too inefficient for a

truly civilized people."

The American rule regarding payment of legal fees has been a source
of controversy for many years.'5 Yet, the current concerns about the

ground will not be presented here. See, e.g., John F. Vargo, The American Rule on
Attorney Fee Allocation: The Injured Person's Access to Justice, 42 AM. U. L. REV.
1567, 1570-78 (1993); see also John Leubsdorf, Toward a History of the American
Rule on Attorney Fee Recovery, 47 LAW & CoNTEMP. PRoBs., Winter 1984, at 9-11.
Some aspects of the history are presented infra notes at 257-60, 322 and accompany-
ing text.

9. See generally Peter Carlson, Legal Damages, WASH. POST, March 15, 1992 (Mag-
azine), at 10 (giving examples and providing statistics of meritless suits).

10. See generally id. (discussing public perceptions).
11. E.g., Eric K Yaramoto, Efficiency's Threat to the Value of Accessible Courts

for Minorities, 25 HARv. C.R.-C.L. L. REV. 341, 421-29 (1990).
12. The English rule, in its most basic form, provides that the prevailing party in a

lawsuit may recover all costs, including attorney fees, from the losing party. See
Vargo, supra note 8, at 1569-71.

13. See Common Sense Legal Reform Act of 1995, H.R. 10, 104th Cong., 1st Sess.
§ 101(a) (1995) (issued to the public Sept. 27, 1994).

14. Edwin Chen, Burger Assails Legal System as 'Too Destructive', LA. TMES,
Feb. 13, 1984, at 1 (quoting Chief Justice Warren E. Burger in a Feb. 12, 1984 speech
to the American Bar Association), reprinted in THE LITIGATION EXPLOSION: A SERIES
OF ARTICLES REPRINTED FROM THE LOS ANGELES TamEs 43 (1984) [hereinafter THE LITI-
GATION ExPLosION].

15. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 270 (1975). For a
list of articles arguing against a strict application of the American rule, see id. at 270
n.45, and Hall v. Cole, 412 U.S. 1, 4 n.4 (1973).



litigation explosion" highlight its flaws. The American rule provides no
deterrent to groundless litigation.'7 In fact, it invites spurious claims.
While the American rule remains the general rule in federal and state
courts,'" it has undergone some modification in recent years.2" Propo-
nents of the American rule resist these changes, claiming that the rule
ensures open access to courts.2' This view holds that the English rule

16. "Litigation explosion" refers to the modem increase in filing lawsuits and using
lawsuits to remedy problems that parties traditionally resolved by other means. See
Carl Tobias, Civil Rights Conundrum, 26 GA. L REv. 901, 904-05 (1992) (providing
background information). See generally WALTER K. OLSON, THE LITIGATION EXPLOSION:
WHAT HAPPENED WHEN AMERICA UNLEASHED THE LAWSUIT (1991) (arguing in favor of
the English rule); Chief Justice Warren E. Burger, The State of Justice, 70 A.B.A. J.,
Apr. 1984, at 62, 65 (expressing concern that discovery has perpetuated groundless
suits and has become a "tool of extortion"); Philip Hager & Michael A. Hiltzik, A//
Parties Abet a Legal Tidal Wave, LA. TIMES, Feb. 12, 1984, at 1, available in THE
LITIGATION EXPLOSION, supra note 14, at 1-5 (citing examples and statistics). For a list
of articles from 1972-1983 covering this subject, see John W. Wade, On Frivolous
Litigation: A Study of Tort Liability and Procedural Sanctions, 14 HOFSTRA L. REV.
433, 435 n.5 (1986).

Some commentators do not feel that "increased litigation" is a problem in light
of "expanded expectations of justice." See, e.g., Note, Plausible Pleadings: Developing
Standards for Rule 11 Sanctions, 100 HARv. L REv. 630, 631 (1987).

17. See generally PRESIDENT'S COUNCIL ON COMPETITvENESS, AGENDA FOR CIVIL JUS-
TICE REFORM IN AMERICA (1991) (recommending a "loser pays" system) [hereinafter
AGENDA]; OLSON, supra note 16, at 247-70 (arguing that the American rule encourages
litigation); John M. Johnson & G. Edward Cassady I, Frivolous Lawsuits and Defen-
sive Responses to Them-What Relief Is Available?, 36 ALA. L. REv. 927 (1985) (as-
serting that new ways to deal with frivolous litigation should be considered); William
C. Campbell, Note, Groundless Litigation and the Malicious Prosecution Debate: A
Historical Analysis, 88 YALE LJ. 1218 (1979) (arguing that malicious prosecution
should be brought as a counterclaim rather than a separate action); John R Jones,
Jr., Note, Liability for Proceeding with Unfounded Litigation, 33 VAND. L REV. 743
(1980) (proposing a model statute to deter unfounded claims); David Masci, Tort Plan
Limits Liability, Aims at Frivolous Suits, CONG. Q., Nov. 19, 1994, at 3345 (discuss-
ing the Republican proposal, "Contract with America").

18. E.g., Neal H. Elausner, The Dynamics of Rule 11: Preventing Frivolous Liti-
gation by Demanding Professional Responsibility, 61 N.Y.U. L REv. 300, 305-06
(1986).

19. See, e.g., Alyeska, 421 U.S. at 270.
20. A number of statutes impact the American rule. See infra notes 58-111, 164-228

and accompanying text. In 1983 the legislature amended Rule 11 of the Federal Rules
of Civil Procedure. See infra note 40 and accompanying text. Congress has enacted a
number of statutes that provide for one-way fee shifting in favor of prevailing plain-
tiffs. See, e.g., 42 U.S.C. § 1988 (1988 & Supp. V 1994) (enacted originally as the Civil
Rights Attorney's Fee Act of 1976). Most states have legislation addressing frivolous
lawsuits. See infra notes 169-75 and accompanying text. In addition, there are judicial
exceptions to the common law. See infra notes 112-35, 159-63 and accompanying
text. Discussions of Rule 11 often include discussions of the relative merits of the
American and English rules because fee shifting was a frequent sanction under the
1983 Rule 11. See infta note 81 and accompanying text.

21. See United States v. Ash, 413 U.S. 300, 309 (1973) (noting that "an additional
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chills lawsuits that espouse novel legal theories and promote the growth
of the common law.' Further, the American system protects important
civil and consumer rights.' On the other hand, proponents of the Eng-
lish rule point out the deleterious effect of the American rule on the legal
system.' The courts are overburdened, and the economy suffers when
business is subject to a form of legal extortion-settle or pay the legal
costs of discovery and trial.25 Although it is generally accepted that the
English rule would deter vexatious lawsuits,' it is unclear whether there
would be fewer lawsuits filed if it were the norm in America.'

Even though the American rule may encourage the filing of claims that
have no basis in law or fact,' some legitimate claims may still remain

motivation for the American rule was a desire to minimize imbalance in the adver-
sary system"); Johnson & Cassady, supra note 17, at 927-31 (asserting that "any at-
tempt to devise a system for responding to spurious actions is, by its very nature, in
conflict with the value placed on free access to courts in American society"); Donna
Marino, Rule 11 and Public Interest Litigation: The Trend Toward Limiting Access
to the Federal Courts, 44 RUTGERS L REV. 923, 928 (1992) (explaining that Rule 11
"may effectively negate the right to seek redress of injuries in courts").

22. See Georgene M. Vairo, The 1993 Amendments to Rule 11, in 1 ALI.-A.B.A.
RESOURCE MATERIALS: CIVIL PRACTICE AND LITIGATION IN FEDERAL AND STATE COURTS,

§ C-1, 8 (1994), available with minor changes in WESTLAW, ALI-ABA database,
Georgene M. Vairo, Rule 11: Past and Future, C915 ALI-ABA 157, 168; Eric K
Yaramoto & Danielle K Hart, Rule 11 and State Courts: Panacea or Pandora's Box?,
13 U. HAW. L REV. 57, 101 (1991) (discussing consequences of Rule 11).

23. See generally Georgene M. Vairo, Rule 11: Where We Are and Where We Are
Going, 60 FORDHAM L REV. 475 (1991) (discussing concerns about Rule 11 sanctions).

24. See generally AGENDA, supra note 17 (proposing reforms and stating the rea-
sons for them); OLSON, supra note 16 (providing examples of unwarranted suits and
discussing the need for reform).

25. See generally AGENDA, supra note 17 (discussing abuses of the current system);
OLSON, supra note 16 (providing examples of bad faith litigation).

26. See, e.g., Susan R. Bogart, Recent Decision, 65 TEMP. L REV. 959, 959 (1992)
(stating that the purpose of fee shifting is to deter claims). But see Keith N. Hylton,
Fee Shifting and Incentives to Comply with the Law, 46 VAND. L. REV. 1069, 1097
(1993) (asserting that, although facially an unreasonable theory, proplaintiff one-way
fee shifting "generatels] the least litigation").

27. See A. Mitchell Polinsky & Daniel L Rubinfeld, Sanctioning Privolous Suits:
An Economic Analysis, 82 GEo. UJ. 397, 422-23 (1993) (arguing that the English rule
is not a strong deterrent to frivolous claims); Jeffrey A Parness, Choices About Attor-
ney Fee Shifting Laws: Further SubstancelProcedure Problems Under Erie and Else-
where, 49 U. Prrr. L REV. 393, 394 (1988) (stating that fee-shifting statutes promote
the filing of valid claims).

28. See generally OLSON, supra note 16 (citing many examples); Johnson &
Cassady, supra note 17 (claiming increased costs would deter unfounded suits);
Jones, supra note 17 (stating that groundless suits are a byproduct of a policy of
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VI. A MODEL STATUTE

CODE OF CIVIL PROCEDURE

§____: Attorney Fees

(a) Allowance to Prevailing Party.

(1) The prevailing party in a motion for summary judgment under section [56]
of this code shall be awarded reasonable attorney fees.

(2) A prevailing party in a motion for involuntary dismissal under section [41]
of this code shall be awarded reasonable attorney fees. Under this subsection
"prevailing party" refers to the party who did not initiate the claim or counter-
claim.

(3) A prevailing party in a motion for dismissal under section [12] of this code
shall be awarded reasonable attorney fees. Under this subsection "prevailing par-
ty" refers to the party who did not initiate the claim or counterclaim. [Cause for
dismissal under section [121 are (1) lack of jurisdiction over the subject matter,
(2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of
process, (5) insufficiency of service of process, (6) failure to state a claim upon
which relief can be granted, (7) failure to join a party under section [19] of this
code.] 2&

(b) Limitations of this Section. This provision shall not apply to claims based on
federal issues, child custody disputes, or first-party insurance claims.

(c) Determining Reasonable Fees. The court may determine the reasonable
amount of attorney fees awarded under this section not to exceed [the amount
currently required to bring a diversity action in federal courts].

(d) Exceptions to this Section.

(1) Upon motion, the court may vary an attorney fee award in any action that
was brought to enforce an important right affecting the public interest if a signifi-
cant benefit, whether pecuniary or nonpecuniary, would have been conferred on
the general public or a large class of persons if the action had succeeded.'

(2) If the court varies an award, the court shall explain the reasons for the
variation.'

(3) A motion for an exception to this section must be filed within 10 days after
the date shown in the clerk's certificate of distribution on the judgment m

275. The list of reasons to dismiss under this subsection are taken verbatim from
Rule 12(b) of the Federal Rules of Civil Procedure. See FED. R. Civ. P. 12(b).

276. This subsection is modeled on § 1021.5 of the California Code of Civil Proce-
dure. See CAL CIv. PRoc. CODE § 1021.5 (West 1993).

277. ALASKA CIv. R. 82(b)(3).
278. ALASKA CIrv. R. 82(c).



VII. THE PROPOSAL AND WHY PUBLIC INTEREST REQUIRES- IT

We are not to ... shut our eyes to living needs, and yet we are not to find a living
need in every gust of fancy that would blow to earth the patterns of history and
reason.

2
9

Under this proposal, the court must award reasonable attorney fees to
the prevailing party28 on a motion for summary judgment28" ' or
dismissal'm in most state cases. Undoubtedly, a statute consistent with
this proposal would discourage many unwarranted lawsuits,' but, most
importantly, it would be fair.

The proposal suggested here ensures fairness because proceedings that
end before trial lack merit either procedurally or substantively. Courts do
not grant summary judgments lightly, and, at least in federal court, a
case is dismissed before trial either for procedural reasons or for behav-
ior of the claimant that is inconsistent with maintaining the suit.'
Judges award summary judgments only when no material issue of law or
fact exists.'m Thus, awarding attorney's fees to the prevailing party is

279. BENJAMIN N. CARDOzO, THE GROWTH OF THE LAW 76 (1924).
280. It may be difficult to define "prevailing party" in some fee-shifting schemes. See

Maher v. Gagne, 448 U.S. 122 (1980) (stating that a "prevailing plaintiff' may include
one whose rights are vindicated by consent decree or settlement). No such difficulty
exists with this proposal because its scope is quite narrow and it pertains to both
parties. The prevailing party is the party prevailing on the motion.

281. Currently, under the Federal Rules of Civil Procedure, the judge may award
attorney's fees pursuant to a summary judgment when the filing has been made in
bad faith. FED. R. Cirv. P. 56(g). The proposal here would make it mandatory rather
than discretionary.

282. In federal court, Rule 12 or Rule 41(b) would apply. See FED. R. CIrv. P. 12;
FED. R Civ. P. 41(b); supra notes 60-62. This proposal does not apply to a voluntary
dismissal, but does apply to all dismissals of the action that are not voluntary. See
FED. R Civ. P. 41(a); supra note 61. In the interest of concision, this Comment may
refer to dismissals in general. Summary judgment carries a higher burden of proof to
dismiss a claim. Compare FED. R. Civ. P. 56 with FED. R. Civ. P. 41(b) and FED. R.
Cirv. P. 12.

283. This proposal cannot curtail all meritless litigation. A number of opportunistic
lawsuits proceed to trial. In one recent case, an unsupervised five-year-old child rode
a tricycle down a hill into a street. Cummings v. Fisher-Price, Inc., 857 F. Supp. 502
(W.D. Va. 1994). The child suffered serious injury when a car driven by an elderly
woman hit him. Id. at 503. The parents sued the tricycle manufacturer for product
liability based on inadequate warning. Id. at 503-04. Although the company warned
parents that they must supervise their children and that the tricycle was unsafe on
sloping driveways, the company did not specifically warn against sloping hills. Id. The
parents requested punitive damages. Id. at 503. The court granted the defendant par-
tial summary judgment on the issue of punitive damages with the rest of the claims
to be decided at trial. Id. at 505-07.

284. FED. R. Cirv. P. 41(b) (stating reasons to dismiss that include "falure ... to
prosecute or to comply with these rules or any order of court").

285. See, e.g., FED. R. CIV. P. 56; CAL. Civ. PROC. CODE § 437c (West Supp. 1994).
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fair because, if the motion for summary judgment succeeds, the claim is
objectively without merit. Moreover, even when dismissal is granted for
procedural reasons in state or federal courts,' the comparatively brief
duration of the proceedings limits the burden to the losing party.'

The Federal Rule states in pertinent part

The motion shall be served at least 10 days before the time fixed for the
hearing. The adverse party prior to the day of hearing may serve opposing
affidavits. The judgment sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on fie, together with
the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law.

FED. R. Crv. P. 56(c).
Under Rule 56, courts resolve any doubt as to the existence of a genuine issue

of material fact against the moving party, in a light most favorable to the opposing
party. See Adickes v. S. H. Kress & Co., 398 U.S. 144, 157 (1970). Summary judgments,
once rarely employed, have become more routine in recent years. See Celotex Corp. v.
Catrett, 477 U.S. 317 (1986) (noting that summary judgments are necessary to the
scheme of justice); Robert K Smits, Comment, Federal Summary Judgment: The "New"
Workhorse for an Overburdened Federal Court System, 20 U.C. DAVIS L REv. 955, 969-
70 (1987) (commenting that federal courts grant summary judgments with greater fre-
quency than in the past). The standards for granting or denying sununary judgments in
state courts may vary, but the modern trend favors a greater use of summary judg-
ments. See, e.g., Sheila A. Leute, Comment, The Effective Use of Summary Judgment.
A Comparison of Federal and Texas Standards, 40 BAYLOR L REV. 617, 640 (1988)
(recommending more frequent use of summary judgment in Texas).

Using summary judgment as a requirement for fee shifting furthers predictability
and uniformity in enforcement because fee shifting would not then be affected by a
jury's whims or an attorney's skill at voir dire.

286. This proposal is meant to provide a remedy different from Rule 11, so the pre-
vailing party could recover attorney's fees when the claim is dismissed under Rule
12(b) or (c) of the Federal Rules of Civil Procedure. Because an involuntary dismiss-
al is a dismissal on the merits, it falls under this proposal. Thus, no distinction exists
between dismissal for procedural or substantive reasons. A party who voluntarily dis-
missed the action, however, would not be liable for the other party's attorney's fees
because voluntary dismissal would have to occur before the motion for summary
judgment. See FED. R. Civ. P. 41(a).

Even Rule 11 opponents acknowledge the logical link between dismissal on the
merits and fee shifting. Commentators have frequently argued that Rule 11 sanctions
relating to the merits of a claim should apply solely when courts award summary
judgment or grant a motion to dismiss. See, e.g., Stempel, supra note 91, at 268-79
(noting that a case proceeding to trial is some "'measure of its merit" (quoting Rule
11 authority Gregory Joseph)).
287. This proposal also covers partial summary judgments. See, e.g., FED. R. Cirv. P.

54(b). Otherwise, a party could protect himself from fee shifting by attaching a vexa-
tious claim to a minor, meritorious one. Determining the award of attorney's fees
when there has been a partial summary judgment should not be a significant burden



Fairness is further ensured because the prevailing party recovers reason-
able, not actual, attorney's fees." Determining reasonableness is a mat-
ter for the court to decide on an individual basis.' While statutes
might place a cap on the amount recoverable, this would not be an im-
portant qualification since the proposal's narrow scope limits counsel
fees. By restricting this proposal to summary judgment or dismissal, the

to the court, since a basic assumption of this proposal is that there would be a gen-
eral standard of reasonableness for attorney's fees. Under current state or federal
statutes, courts may shift part of the attorney fees when appropriate. See Pennsylva-
nia v. Delaware Valley Citizens' Council for Clean Air, 483 U.S. 711, 715 (1987)
("Under the typical fee-shifting statute, attorney's fees are awarded to a prevailing
party and only to the extent that party prevails.").

288. Reasonableness is the standard under Rule 11 and most fee-shifting statutes.
See, e.g., FED. R. CIv. P. 11. In 1991, the President's Council on Competitiveness rec-
ommended limiting the prevailing party's recovery of attorney fees to the amount the
loser must pay his attorney. AGENDA, supra note 17, at 24; see Dan Quayle, Civil
Justice Reform, 41 AM. U. L REv. 559, 567 (1992).

289. Federal courts have developed the lodestar method of calculating reasonable
fees. See Pennsylvania v. Delaware Valley Citizens' Council for Clean Air, 478 U.S.
546, 562-66 (1986) (approving the use of lodestar calculation as reasonable hours
times reasonable rate), rev'd on other grounds, 483 U.S. 711 (1987). Courts may con-
sider the Johnson factors, which may modify the lodestar formula, to determine rea-
sonableness. See id.; Johnson v. Georgia Highway Express, 488 F.2d 714, 717-19 (5th
Cir. 1974); Dobbs, supra note 126, at 467-70 (disucssing Supreme Court decisions
concerning the lodestar formula). All factors may not apply to a particular case, and
some may assume a perspective that is not relevant here. Nevertheless, in the ab-
sence of statutory or precedential direction, the Johnson factors provide a useful tool
for courts. In Johnson, the court listed the following factors to consider when deter-
mining attorney fees awarded under federal statute:

(1) The time and labor required .... The trial judge should weigh the hours
claimed against his own knowledge, experience, and expertise of the time re-
quired to complete similar activities. If more than one attorney is involved,
the possibility of duplication of effort along with the proper utilization of
time should be scrutinized. The time of two or three lawyers in a courtroom
or conference when one would do, may obviously be discounted. It is ap-
propriate to distinguish between legal work .... and other work which can
often be accomplished by non-lawyers .... Such non-legal work may com-
mand a lesser rate. Its dollar value is not enhanced just because a lawyer
does it. (2) The novelty and difficulty of the questions. Cases of first impres-
sion generally require more time and effort on the attorney's part .... (3)
The skill requisite to perform the legal service properly . . . . (4) The preclu-
sion of other employment by the attorney due to acceptance of the
case .... (5) The customary fee .... (6) Whether the fee is fixed or con-
tingent .... (7) Time limitations imposed by the client or the circumstanc-
es .... (8) The amount involved and the results obtained .... (9) The
experience, reputation, and ability of the attorneys .... (10) The "undesir-
ability" of the case .... (11) The nature and length of the professional
relationship with the client .... (12) Awards in similar cases.

Johnson, 488 F.2d at 717-19 (emphasis and citations omitted).
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losing party, in effect, does not face a penalty for bringing a colorable
claim.

While the vast majority of state actions are covered by this proposal,
some claims must be excluded from it. The proposal is broader than
most statutes, because it applies to both contract and tort actions. Yet,
for public policy reasons,'s child custody matters and first-party insur-
ance claims might also be exempt from fee shifting. Further, federal
issues, such as civil rights claims, would not be subject to this proposal.
Thus, this fee-shifting statute would not chill civil rights claims. In addi-
tion, this proposal is subject to current legislation that allows one-way
fee shifting."'

Because awarding summary judgment is discretionary, the judge's
discretion is factored into the proposal. The possibility remains that a
court's reluctance to award summary judgment in some cases could
contravene this proposal. Those cases would, most likely, be rare. Al-
though some judges may have an unhealthy commitment to the American
rule, judges have an interest in relieving the current burden on courts. As
the success of the 1983 amendment to Federal Rule 11 shows,' courts

290. Although insurers do not have a fiduciary duty to the insured, the insured
should not have to face penalties for trying to enforce an insurance contract See
Douglas R. Richmond, An Overview of Insurance Bad Faith Law and Litigation, 25
SETON HAu L. REV. 74, 103-17 (1994). In addition, society has a strong interest in the
welfare of children, and thus challenging custody orders may be in the best interest

of children. But see CAL FAM. CODE § 3407(g) (West 1994) (providing that courts
may award attorney fees to the party not commencing the proceeding).

291. One-way fee-shifting statutes may benefit a prevailing plaintiff in certain cases,
such as consumer actions. See, e.g., Harold J. Krent, Explaining One-Way Fee Shift-
ing, 79 VA. L REv. 2039, 2056-57 (1993). There are over 100 federal statutes that
allow for one-way fee shifting in favor of plaintiffs. Id. at 2041-42. These statutes are
designed to allow plaintiffs with limited resources to sue even when the remedy
sought may not involve large damages. Id. at 2088-89 (noting that one-way fee shift-
ing is appropriate when plaintiff successfully seeks injunction). These statutes may
involve civil rights or claims against the government. See 42 U.S.C. § 1988(b) (1988 &
Supp. V 1993) (involving civil rights); 28 U.S.C. § 2412 (1988 & Supp. IV 1992)
(awarding counsel fees to prevailing defendant when government brings suit); see also
Claudio Riedi, Comment, To Shift or to Shft: Attorney Fees for Prevailing Claim-
ants in Civil Forfeiture Suits, 47 U. MIAIu L. REv. 147 (1992) (arguing for a fee-
shifting statute for prevailing defendants in drug forfeiture cases). The majority of
state and federal fee-shifting statutes allow recovery of attorney fees solely to a pre-
vailing plaintiff. See Gregory A. Hicks, Statutory Damage Caps Are an Incomplete
Reform: A Proposal for Attorney Fee Shifting in Tort Actions, 49 LA. L. REV. 763,
795 n1l12 (1989); see also Note, Are We Quietly Repealing, supra note 170, at 329-31.

292. See, e.g., Lawyers' Responsibilities to the Courts, supra note 58, at 1635-36



quickly adjust to a new practice. Although making summary judgment
mandatory in particular cases would eliminate the court's discretion'm

and strengthen this proposal, judicial discretion in the disposition of
cases preserves the likelihood that colorable claims will proceed to tri-
al. 4

Variations on current exceptions to the American rule, such as the
common fund exception,2"5 may provide exceptions to fee shifting un-
der this proposal. While the exceptions under the American rule operate
solely in favor of the successful litigant,' possible exceptions under
this proposal favor the loser. For example, if a plaintiff brings an action
with the intent to benefit a particular class but loses the suit, she may
not be solely liable for the other party's attorney fees.' For obvious
reasons,2

N courts would very rarely invoke such an exception. Nonethe-
less, exceptions not currently recognized in federal courts might be ap-
propriate under a two-way fee-shifting statute. The private attorney gen-
eral doctrinem could protect claimants motivated by public interest. Ad-
ditionally, the factors delineated in Alaska's Civil Rule 82' ° could pro-
vide guidelines for other exceptions. Overall, this proposal could be a
boon to public interest litigants. Having to pay both sides' counsel fees
may induce solvent individuals and companies to settle legitimate claims.

(claiming that courts and lawyers generally viewed the 1983 version of Rule 11 as
favorable).

293. The President's Council on Competitiveness recommended mandatory summary
judgments. See AGENDA, supra note 17, at 20. Mandatory summary judgments would
be effective, because, "[a]lthough judges should be independent, they must comply
with the law." MODEL CODE OF JUDICIAL CONDUCT Canon 1 cmt. 1 (1990); see In re
Hague, 315 N.W.2d 524, 532-33 (Mich. 1982) (holding that a judge's repeatedly ignor-
ing legal precedent is grounds for discipline).

294. Justice Thurgood Marshall maintained that a judge's ability to sanction parties
and his ability to manage a case are related. Pavelic & LeFlore v. Marvel Entertain-
ment Group, 493 U.S. 120, 127 (1989) (Marshall, J., dissenting). In addition, Justice
Marshall argued that the court's power to sanction under Rule 11 should be broad-
ened to include all culpable parties. Id. at 127-31 (Marshall, J., dissenting). This idea
was incorporated into the new Rule 11. See supra note 41 and accompanying text

295. See supra notes 112-35, 160-63 and accompanying text. As it is antithetical to
the purpose of the proposal here, the bad faith theory would not provide an excep-
tion to this Comment's fee-shifting scheme.

296. See supra note 134 and accompanying text.
297. Suits brought by shareholders, trust beneficiaries, and union members are the

obvious examples. See Vargo, supra note 8, at 1579-83 for other possibilities. The key
qualifier for the purpose of this Comment is that there are symbiotic relationships
among the plaintiff, the defendant, and the class.

298. Courts would be loathe to burden a class that has not received a benefit ex-
cept in the most extreme cases. A case that obviously has merit but is dismissed for
obscure procedural reasons might be such a case.

299. See supra note 130.
300. See supra note 189 and accompanying text.
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Further, the statute recommended here does not significantly impact
indigent litigants, particularly if an exception applies. Select use of ex-
ceptions protects worthy claimants and ensures that justice serves both
parties to a lawsuit.

Government must seek new remedies to meritless litigation, because
current solutions are incomplete or ineffective. Rule 11 is now discretion-
ary, and awarding attorneys' fees may become a rare penalty."' Addi-
tionally, post-1983 versions of the Rule have not allowed sanctions for
good faith efforts to modify current law,' so that the court's discretion
has been a significant factor at some point in all Rule 11 motions.' For
this reason, meritless claims never triggered Rule 11 sanctions in a pre-
dictable fashion,' and Rule 11 in any form has not been a reliable tool.
Certainly, society cannot depend upon it now to deter unmeritorious
claims or to compensate the victims of abusive litigation.

Further, as discussed in previous sections,' other federal measures
do not offset the Rule's deficiencies. The usefulness of § 1927 and the
courts' inherent power are both very limited. Similarly, state common
law and statutory remedies do not discourage meritless claims. Common
law remedies are difficult to prove.' State analogues of Federal Rule
11 are inoperative in federal courts, and many are discretionary. °7 Oth-
er state statutes designed to counter frivolous claims are ineffective ei-
ther because they do not apply to many causes of action or because the
court may chose not to shift fees.' Alaska's statute, which is mandato-
ry and is not restricted to specific types of claims, only partially indemni-
fies a prevailing party.' Clearly, none of the current state or federal
exceptions to the American rule furnish a satisfactory solution to the
problem of abusive litigation.

The proposal offered here benefits society and individuals. It benefits
society because it is efficient. Although efficiency is not the primary
rationale for this proposal, an inefficient court system impairs the admin-

301. See supra notes 74-83 and accompanying text.
302. See supra note 20 and accompanying text.
303. See Risinger, supra note 69, at 5; Vairo, supra note 23, at 495; Lawyers' Re-

sponsibilities to the Courts, supra note 58, at 1649-51.
304. See Risinger, supra note 69, at 5; Vairo, supra note 23, at 495; Lawyers' Re-

sponsibilities to the Courts, supra note 58, at 1649-51.
305. See supra notes 93-135 and accompanying text.
306. See supra notes 137-63 and accompanying text
307. See supra notes 164-68 and accompanying text
308. See supra notes 169-228 and accompanying text.
309. See supra notes 181-94 and accompanying text



istration of justice. Managing claims, even to the point of summary judg-
ment or dismissal, is time consuming and detrimental to courts."'
Therefore, courts benefit from discouraging claims that have no substan-
tial justification."' The proposed law is a bright-line test, designed to
facilitate efficiency and to prevent satellite litigation.2 Further, individ-
uals benefit from fee shifting because it is fair. When fee shifting is the
law, people are less likely to be legally harassed, and those who are ha-
rassed are compensated. While some commentators deny the importance
of fairness to victims of meritless suits,"3 logic and intuition suggest
that individuals should be free even from the harassment of an unreason-
able complaint."1 4

310. See Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 398 (1990) ("Baseless filing
puts the machinery of justice in motion, burdening courts and individuals alike with
needless expense and delay.").

311. Excessive litigation is a social problem because "[r]esources that might be
devoted to more productive uses are wasted on excessive litigation expenditures."
HAzARDET AL, supra note 261, at 441-42. Further, "[i]f the economists are correct,
the only group that benefits from . . . [protracted or excessive litigation] are lawyers
engaged in high-stakes litigation .... " Id. at 442.

312. See supra note 63 and accompanying text; cf. BURBANK, supra note 68, at 98
(claiming that, with a presumptive rule that Rule 11 sanctions will be imposed, satel-
lite litigation would be reduced).

313. See Cooter & Gel, 496 U.S. at 411-12 (Stevens, J., concurring and dissenting)
("[T]he fact that the filing of a complaint imposes costs on a defendant should be of
no concern to the rulemakers if the complaint does not impose any costs on the
judiciary."); see also Kimberly A. Stott, Comment, Proposed Amendments to Federal
Rule of Civil Procedure 11: New, but Not Necessarily Improved, 21 FL. ST. U. L
REv. 111, 134 n.160 (1993) (asserting that "there is little harm done when a pleading
is filed and withdrawn").

314. This proposal deters the filing of frivolous lawsuits because filing a meritless
complaint with the intent to voluntarily dismiss it before trial would be risky. A vol-
untary dismissal is subject to this proposal if the injured party has already filed a
motion for summary judgment or dismissal.

Further, this proposal may chill a common practice. Some plaintiffs file suit and
then use discovery to try to justify it. See Blue Chip Stamps v. Manor Drug Stores,
421 U.S. 723, 741 (1975) (stating that discovery which allows "a plaintiff with a
largely groundless claim to simply take up the time of a number of other people,
with the right to do so representing an in terrorem increment of the settlement val-
ue, rather than a reasonably founded hope that the process will reveal relevant evi-
dence . . . is a social cost rather than a benefit"). But qf Note, Pleading Securities
Fraud Claims with Particularity Under Rule 9(b), 97 HARV. L. REv. 1432, 1440-43
(1984) (claiming that courts should not dismiss cases under Rule 9(b), but should
allow for ample discovery after filing a complaint). While discovery may be needed
to prove factual allegations, lawyers and clients should investigate claims as much as
possible before filing suit. See Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866, 875-
76 (5th Cir. 1988); In re Amendments to the Federal Rules of Civil Procedure, 146
F.R.D. 507, 585 (1993). This proposal will not deter plaintiffs who are certain of their
claims, but it may discourage plaintiffs in search of a cause of action.
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Even when the burden of counsel fees is not great, those who bring
suits in order to force settlement would probably think twice before
doing so under the law suggested here. Innocent defendants will no lon-
ger be forced to weigh the relative losses of settling or proceeding to
trial. Further, when a suit is honest, plaintiffs will not be forced to
abandon claims when attorneys' fees threaten to exceed any recovery.
Therefore, the financial burden would fall completely on the party most
at fault, a litigant who either brings a suit with no chance of success or
one who unreasonably defends a legitimate claim. The prevailing party
would experience true justice-a vindication of his rights and reimburse-
ment for defending them.

VIII. CONCLUSION

An effective program will.., simplify rules and procedures as well as... give
greater access to the poor and middle class. Access without simplification will be
wasteful and expensive; simplification without access will be unjust'

The American rule rewards baseless claims."' For this reason alone,
two-way fee shifting is preferable to the American rule. Yet, the Ameri-
can rule also discourages the litigation of strong, but modest, claims.
Thus, when the law is well-defined and the merits of a case clearly favor
one party, fee shifting is appropriate, predictable, and eminently fair.
Indeed, fee shifting is necessary to do justice if a claim or defense is
procedurally or substantively without merit. While justice requires that
the courts welcome those with meritorious claims, justice also requires
that a responsible party make a wronged party whole. This proposal
compels plaintiffs to recognize an affirmative duty to investigate the like-
lihood of a suit's success before bringing it. Similarly, defendants must
not be able to avoid liability by hiding behind the outdated philosophy of
the court system.

To the extent that this proposal discourages some plaintiffs from chal-
lenging existing law, it may inhibit the growth and modification of the
common law. Yet, every case does not present an opportunity for change
and many lawsuits are brought in bad faith. Clearly, a case such as the
Culbertson winery case that began this article is no MacPherson v. Buick
Motor Co."7 or Li v. Yellow Cab."8 Further, it is not likely that the lim-

316. THE LITGATION ExPLoSION, supra note 14, at 44 (quoting Derek C. Bok, Presi-
dent of Harvard University).
316. See Maggs & Weiss, supra note 48, at 1926.
317. 111 N.E. 1050 (N.Y. 1916); see supra notes 265-66 and accompanying text.
318. 532 P.2d 1226 (Cal. 1975) (en banc); see supra notes 267-71 and accompanying



ited scope of this proposal and the modest cost to the losing party would
deter serious efforts to change the law. The chilling effects on good faith
claims would be minimal-a "small but necessary price we must pay to
impose a modicum of responsibility on those who litigate."31 9

The common law grows by small increments, gray areas of the law
clarified with each step, and there are many gray areas in the law that
courts must resolve. It is not in the public interest to repeatedly haul set-
tled legal issues before the judiciary. Neither is it in the public interest to
allow claims with no factual basis to go unsanctioned and victims to
remain uncompensated. In any case, the proposal recommended here
would have a minimal effect on the growth of the common law. While
the judiciary is generally reluctant to overturn precedent,32° the legisla-
ture is sufficiently active and more likely to modify the law."l Even for
modest changes of judicially-created rules, the judicial branch often de-
fers to the legislature.3' Therefore, it is the responsibility of state and
federal legislatures to take meaningful steps to reform the American rule.
Certainly, the foundation of any legal system is equity and justice, and
the American rule too often contravenes these principles.

The solution presented here must work in conjunction with current
statutory and common law remedies. Nonetheless, this proposal should
prove an effective addition to the tools designed to deter frivolous litiga-
tion. Further, the fee-shifting statute suggested here not only provides
full compensation to an injured party in limited, but significant, instanc-

text. An example of a case that would have been impacted by this proposal is Dillon
v. Legg, 441 P.2d 912 (Cal. 1968) (en banc). As discussed supra, this opinion is con-
troversial and represents a minority position. See supra notes 272-74 and accompany-
ing text.

319. Louis, supra note 85, at 1062 (referring to Rule 11 sanctions).
320. See BURGER, supra note 244, at 67 (reprint of a speech given at Georgetown

Law Center, Sept. 17, 1971). "[Tjhe litigation process is one factor in change, it is a
slow, painful and often clumsy instrument of progress unless one is content to mea-
sure progress in terms of generations and centuries." BURGER, supra note 244, at 67.

321. Compare Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240 (1975)
(rejecting the private attorney general doctrine as justification for fee shifting) and
Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980) (rejecting counsel fees as a sanc-
tion under 28 U.S.C. § 1927) with 42 U.S.C. § 1988 (1988 & Supp. V 1993) (allowing
fee shifting in civil rights actions) and 28 U.S.C. § 1927 (1988 & Supp. V 1993) (al-
lowing attorneys' fees as a sanction under this statute). See generally Note, The Inef-
ficient Common Law, 92 YALE L.J. 862, 871-87 (1983) (asserting that, because the
judiciary favors "reckless rules," modern legislatures eclipse the common law with ef-
ficient statutory law).

322. For example, the American rule itself is judicially created. See Arcambel v.
Wiseman, 3 U.S. (3 Dall.) 306, 306 (1796). Nonetheless, the American rule "is entitled
to the respect of the court till it is changed, or modified, by statute." Id.; see also
supra note 8 and accompanying text, When courts have refused to modify the Ameri-
can rule, the legislatures have made modifications. See supra notes 20, 321.
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es, but also encourages positive attitudes toward the American court sys-
tem in general. Without compromising public access to courts, this pro-
posal denies lawyers and irrational litigants the right to sue irresponsibly.
By merging the American and English rules, American courts have the
long-awaited opportunity to dispense unencumbered justice.

LORRAINE WRIGHT FEUERSTEIN




