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Family And Medical Leave Act Of 1993 -- A Practical Analysis- .1

By: Gerald L. Maatman, Jr.* and Andrew J. Boling** 2

Introduction

President Clinton signed the Family and Medical Leave Act of 1993 ("FML Act")

into law on February 5, 1993. 3 The FML Act is the third member of a triumvirate of

revolutionary employment law legislation that will significantly impact many employers.

Along with (he other two members of the triumvirate -- the Civil Rights Act of 1991 and the

Americans With Disabilities Act -- the FML Act represents the most dramatic change in

federal employment law since the passage of the Civil Rights Act of 1964. The FML Act

will require affected employers to carefully review existing employment policies and

procedures to ensure that they are prepared when tie FML Act takes effect on August 6,

1993.4 The effect of the FML Act is to establish a minimum labor standard for leave based

on the same principle as child labor laws, the minimum wage, pension and welfare benefit

laws, and social security. 5

The law's stated purpose is to balance the demands of the work place with the

needs of families, and to promote family integrity and security in a manner that

accommodates the interests of an employer. Efforts to enact the family leave legislation

began in Congress in the mid-1980's. The two proposals which eventually made their way to

President Bush's desk were vetoed in 1990 and 1992. As a result, the issue of family and

IPermission to reprint this article has been granted by the authors. It first appeared in the July
1993 issue (Volume 39) of The Practical Lawyer, pages 21-38.

2*Partner, Baker & McKenzie; B.A., Washington & Lee University (1978), J.D., Northwestern
University (1981);**Partner, Baker & McKenzie; B.A., Augustana College (1980), J.D., University of
Illinois (1984)

3 Act of February 5, 1993, Pub. L. No. 103-3

4 For employers covered by the FML Act and collective bargaining agreements, the statute'srequirements will go into effect at the expiration of the Union contract, or February 6, 1994, whichever is
sooner.

5H.R. Rep. No. 8, 103d Cong., 1st Sess., pg. 21 (1993) [hereinafter H.R. Rep.].
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medical leave was the focus of sharp debate during the 1992 Presidential Election. The

Democratic Congress placed the law on a fast track at the opening of the 103rd Congress.

Republican-sponsored amendments to modify the law were rejected in their entirety.

According to Federal Government sources, the FML Act applies to approximately

44 million private-sector workers. Most businesses will be required to change their

personnel policies and benefit programs to comply with this statute. This article will review

the landmark law, its application to the leave of absence process. and the strategies that

employers should consider to avoid litigation under tile FML Act.

lusinesses Covered l' The Law

The FML Act applies to any employer with 50 or more workers during 20 or more

calendar weeks in the current or preceding calendar year.6 Government statistics indicate

that the statute will apply to approximately five percent of businesses in the United States.

although these companies employ over 50 percent of all private sector workers. Some

employers will continue to be covered by state and local laws that require more generous

leave.7 This is because the FML Act does not supersede or preempt State or loeal laws if

they offer employees additional leave rights. Rather, the FML Act simply provides a

minimum "safety net" for eligible employees nationwide.

6 FML Act § 101(2)

7 Approximately thirty states, the District of Columbia, and Puerto Rico have adopted some form
of family or medical leave. See H.R. Rep. at pp. 32-33.
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Small Office Exemption

The FML Act also contains what might be termed a "small office" exemption. 8

Employees of a business are ineligible for guaranteed family or medical leave if they work in

an office that has less than 50 employees, so long as any other sites of work of the same

employer within a 75 mile radius do not employ a total of more than 50 employees when the

additional offices are combined for counting purposes. Thus, if an employer has three work

sites-and employs 100 employees at site A, 20 employees at site B, and 20 employees at site

C, and sites B and C are more than 75 miles away from site A -- the employees at site B and

C are not covered by the FML Act. 9

Reuuirements Of The Statute

General Leave Mandated

Under the FML Act, eligible employees are entitled to 12 work weeks of unpaid,

job protected leave per year to take care of a newborn or adopted child, to care for a sick

child, spouse, or parent, or where an employee cannot work due to their own serious health

condition. 10 The law's family leave provisions apply equally to all employees regardless of

sex.

Employee Eligibility Standards

A business is allowed to impose service requirements to determine eligibility for

leave. The statute gives rights to workers who have been employed by the company for at

8FML Act § 10(2)(B)(ii)

9Employers cannot find protection in arrangements under which they lease employees from a
leasing agency. The FML Act seemingly extends its scope to such arrangements by covering "any person who
acts, directly or indirectly, in the interest of an employer to any of the employees of such employer." FML Act
§ At ((4)(A)(ii)(I)

1IOFML Act § 102(a)(1)
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least one year, and for at least 1,250 years during the previous 12 months (an average of 25

hours per week).' 1 Accordingly, new employees and part-time workers are excluded from

the benefits and protections of the FML Act. If an employer provides paid leave already (or

in the future) for fewer than 12 weeks, the additional leave period necessary to attain the
mandated 12 work weeks of leave may be provided without compensation.12 In addition,

employers may require employees to substitute any accrued paid vacation leave, personal

leave or family leave as part of the 12 week period of such leave. 13

Employee Obligations

During an employee's leave, an employer is obligated to continue the worker's

health insurance coverage on the same terms as conditions as when the person was on the

job. 14 An employer may recover the cost of insurance premiums paid on behalf of the

employee while they were on leave if the worker fails to return from the leave. 15 As a

practical measure, the employer's ability to obtain compensation from the employee who does

not return from leave on a timely basis is limited. If for example, the employee does not

return from his or her leave on a timely basis because of a "continuation, reoccurrence, or

onset of a serious health condition" that would entitle the employee to take leave in the first

instance, or to "other circumstances" beyond the control of the employee, no reimbursement

will be authorized.l 
6

1lIFML Act § 101(2)(A)(1)(ii)

12FM L Act § 102(c) 102(d)(1)

13FML Act § 102(d)(2)(A)

14 FML Act § 104(c)(I)

15FML Act § 104(c)(2)

16d"
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Upon expiration of the leave, the employer must reinstate the worker to their same

job or to an equivalent position.1 7 In the case of highly compensated employees (the top 10

percent of wage earners at the company), an employer need not reinstate such workers if it is

necessary to prevent substantial and grievous economic injury to the employer's

operations." 18 Furthermore, it is illegal under the statute for an employer to interfere with

any right provided to an employee by virtue of the law or to discriminate against an employee

for exercising their rights under the [ML Act. 19 Finally, the statute requires employers to

make, keep, and preserve records pertaining to compliance with the law, and to submit upon

demand their boo:ks and records to the department of labor at least once per year to verify

compliance with the FML Act. 2 0  In general, if an absence is foreseeable due to planned

medical treatment, an employee is obligated to give their employer 30 days notice of their

intention to take a leave.2 1 Moreover, workers are required to make a reasonable effort to

schedule the treatment so as not to disrupt the operations of the employer.2 2 Where an

employee faces emergency medical conditions, or unforeseen changes in their health, the law

will not preclude a worker from taking leave if they are unable to give 30 days' notice. 23 In

the case of birth or adoption, or placement of a foster child, an employee is required to give

17FML Act § 104(a)(1)

18FM L Act § 104(b)

19FML Act § 105

20FML Act § 106

2 1FML Act § 102(e)

22Id.

23..
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30 days' advance notice before the date the proposed leave would begin. 24 If this is

impractical, the FML Act simply obligates the employee to provide as much notice as

possible.2 5 For example, employees who are waiting to adopt a child are often given very

little notice of the availability of a child. 2 6 In these situations, the law recognizes that it is

often impossible for a worker to give 30 days' advance notice. 2 7 The statute is silent as to

what penalty, if any, an employer can impose if an employee fails to give the required notice

in a timely fashion.

An employer also may require an employee to exhaust any paid sick leave or

vacation time for any part of the 12 week mandated leave. 2 8 Thus, the FML Act does riot

obligate an employer to increase the amount or types of paid leave it offers to its work force.

Eor example. a business affords employees four weeks of paid sick leave per year, an

employer call require an employee taking leave under (he FML Act to combine the sick leave

and mandated leave so that four weeks of the 12 week leave is paid. while the remaining

eight weeks of leave is unpaid. An employer is required only to provide enough unpaid leave

to total 12 weeks when considering all types of leave.

Ccrtification Procdi res

By requiring a certification procedure. the FML Act attempts to protect employers

from potential abuses by workers. The law allows employers to demand proof that an

24d.

251d.

261d.

27I. .

2 8 FML Act § 102(d)
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employee, child, spouse, or parent is ill before a proving leave. 29 Thus, where a worker

requests leave on account of a serious health condition, an employer can require an employee

to provide a certification from the physician of the employee, child, spouse or parent. The

certification must include the date of the employee's proposed leave, its probable duration,

the appropriate medical facts supporting the need for leave, and a statement to the effect that

an employee should take the leave for medical reasons or is unable to perform their work. 3 0

If an employee desires an intermittent leave -- such as. for example, for periodic physical

therapy or chemotherapy -- the certification must state the dates upon which the treatment is

to be given and the duration of the treatment. 3 1 The IML Act is silent as to when a

certification must be provided: the law requires only that a worker provide it in an

unspecified "timely manner."
3 2

If an employer is unsatisfied with the certification provided by the employee, the

FML Act allows an cmployer to rcquire a second opinion. 3 3 The employer must pay for the

second certification. 3 4  The doctor selected to provide the second opinion cannot be

employed by the company on a regular basis. 3 5 If the second opinion results in a conflict

between the opinions of the two doctors, an employer has the option at its expense of then

securing a third physician's opinion. The third physician must be approved jointly by the

2 9 FML Act § 103

3 0 1d.

3 1FML Act § 103(b)(6)(7)

3 2 FML Act § 103(a)

3 3FML Act § 103(c)



Journal of the National
Association of Administrative Law Judges

company and the worker, and the opinion of the third physician is binding. 3 6 In addition,

after leave is taken, an employer is within its rights under the statute to request subsequent

re-certifications on a reasonable basis. 37 Likewise, when an employee is ready to return

from sick leave, an employer can require a return-to-work certification.

Legal And Monetary Exposure For Violations

An employer denied leave or any other right under the FML Act can bring an

action against their employer in Federal or State Court.38 Violations of the law are serious

matters. With respect to the law's statute of limitations, an employer can be liable for up to

two years for non-willful violations of the law, and three years for willful violations. 39 If

successful in proving the violation of the FML Act, an employee can recover damages equal

to the compensation denied or loss on a count of a violation of their rights under the

statute.4 0 In addition, an employee can cover his damages the actual loses sustained such as

cost of medical care; these damages are limited, however, to a sum equal to 12 weeks of

wages or salary.4 1 A worker is also entitled to interest on the judgment at the prevailing

rate, and liquidated damages equal to compensatory damages and interest.4 2

3 6 FML Act § 103(d)

37FML Act § 103(e)

38FML Act § 107(A)(2)

39FML Act § 107(c)

40FmL Act § 107(a)(1)(A)(i)(1)

4 IFML Act § 107(a)(1)(A)(i)(II)

4 2FML Act § 107(a)(1)(A)(iii)
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Employers are allowed to assert a good faith defense to a claim for liquidated

damages. 4 3 A court is also empowered under the law to award equitable relief such as

reinstatement and promotion." Finally, attorney's fees and costs will be awarded to a

prevailing plaintiff. 4 5 These costs and expenses also include reasonable expert witness

fees.
4 6

Special Issues For Employers - Administration Of The Law

The U.S. Department of Labor (I)OL) is the agency designated to administer and

cnforce the -ML Act. The statute requires the Secretary of Labor to prescribe regulations to

carry out the law no later than 120 days after its date of enactment. 4 7 It is anticipated that

the )01, will therefore issue regulations on the statute by June 5, 1993. It is hoped that the

I)OL's regulations will provide guidance to employers on key terms under the FML Act,

compliance questions, and on issues that remain unclear.

"Equtivalhnt" Positions

A controversial aspect of the INM1L Act is its requirement that a business restore an

employee to the same job he or she had prior to the leave or to an "equivalent" position if

their old job is unavailable. 4 8 An "equivalent" position is defined by the law as one having

431d.

4 4 FML Act § 107(a)(l)(B)

4 5 FML Act § 107(a)(3)

461d.

4 7FML Act § 404

4 8 FML Act § 104(a)(1)
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equivalent "compensation, benefits, working shift, hours of employment, and other terms and

conditions of employment. "4 9 The phrase "other terms and conditions of employment" is not

defined in the law.

Legislative history of past family and medical leave proposals in the U.S. Congress

envisioned that it would not always be possible for an employer to restore an employee to the

precise position held before taking a leave. For instance, the employee's department may

have reorganized in his or her absence so that the precise job assignment no longer exists.

The legislative history cites to a parallel standard in Title VII of the Civil Rights Act of 1964,

which prohibits discrimination with respect to an employee's compensation, terms,

conditions, or privileges of employment. This signals that employers will more than likely

be held to the strict standard of equivalence in Title VII when restoring an employee to an

"equivalent" position under the FML Act. This will undoubtedly be an area of concern to

employers.

Wisconsin is one of the various states that has its own family and medical leave

statute. The Wisconsin statute has identical "equivalent employment position" language as

the FML Act. On December 16, 1992, the Wisconsin Supreme Court issued a precedent

setting ruling on this very issue. In a case entitled Kelley Company. Inc. v. Marquardt 50 , the

Wisconsin Supreme Court found that an employer had violated the statute when it had

restructured the job of an employee on leave, and upon her return to work, assigned her to

another job with the same pay and benefits as her former job, but with reduced status,

authority, and responsibility. In MarQuardt, an employee was assigned to a new job created

by her company's reorganization. Prior to her leave, the employee's position involved

supervising four employees, evaluating financial risks, and overseeing accounts receivable.

Her new job after the reorganization involved supervising one employee, performing

491".

50172 Wis. 2d 234, 493 N.W.2d 68 (Wis. 1992)
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accounting functions, and performing clerical duties 25 percent of tile time. The Wisconsin

Supreme Court held in Marquardt that the employer had violated the law -- despite the fact

that the job had the same pay and benefits -- because the decreased responsibilities and

authority were aspects of employment intended to be included within the statute's

requirement that tile employee be restored to a position equivalent in terms and conditions of

employment.
5 1

A recent decision from a New Jersey state appellate court also construed the issue

of an equivalent position under the similarly worded New Jersey Family & Medical Leave

Act.5 2 In D'Alia v. Allied-Signal Corp.5 3 , plaintiff too*k a maternity leave under the New

Jersey Family & Medical Leave Act. Her employer reorganized her department during her

leave. As a result of the reorganization, the plaintiff was relieved of her responsibility for

handling executive compensation matters and had supervisory responsibilities over fewer

employees. 5 4 In addition, as a result of a staffing change during the course of her leave, the

plaintiff was to report to an employee who had previously been under her supervision. 55 The

New Jersey appellate court ruled that this change in job status precluded summary judgment

for the employer, since there was a question of fact as to whether the plaintiff had been

returned to an equivalent position.56

51493 N.W.2d at 77

5 2 N.J.S.A. 34: 11 B-t - 16

53260 N.J. Super. 1, 614 A.2d 1355 (N.J. Super A.D. 1992)

5 4 614 A.2d at 1357

551d.

56614 A.2d at 1360
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The decisions in MarQuardt and DAtia. when coupled with identical language in

the FML Act, require employers to take account of employees on leave when effectuating job

restructuring or company reorganizations. If the position is newly created for an employee on

leave, an employer must be prepared to explain how this new position is equivalent in terms

of job responsibilities and authority.

Reductions In Force

The FML Act is silent on the issue of reductions in force or lay-offs. It is not

difficult to envision that there will be situations where a business will find it necessary to

include employees off on leave in a reduction in force or lay-off. What is clear in the law is

that an employee is not entitled to any right, benefit, or position to which the employee

would not have been entitled to had the employee not taken leave. The language in

Congress' reports of earlier congressional bills discussed this concern, and stated that if an

employee would have been laid off as part of a larger reduction in force, an employee off on

leave has no special right to retain his or her job by virtue of having taken leave under the

FML Act before the lay off occurred. This construction of the FML Act is consistent with

state law statutes which expressly address the reduction in force issue.5 7 The employee's

entitlement to be rehired would be on whatever terms it would have been had the employee

not been on leave. Business groups hope that the DOL regulations clarify this issue further.

Which "Health Care Providers" Can Determine Whether A Leave Is Medically
Necessary

An important issue that hopefully will be resolved in the DOL regulations is who

can determine whether a leave is medically necessary. The FML Act's definition of "health

57The New Jersey Family & Medical Leave Act, for example, permits the inclusion of an
employee on leave in a reduction in force during the leave period where the employee would have lost his or
her job in any event. N.J.S.A. 34:11 B-7
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care provider" creates considerable ambiguity. The FML Act defines "health care provider"

as a doctor of medicine or osteopathy who is authorized to practice medicine or surgery by

the stale in which the doctor practices or "any other person determined by the secretary [of

labor] to be capable of providing health care services."- The latter prong of the definition

is expcctcd to cause considerable confusion and controversy. For example, it is unclear as to

whether chir)practors. naturopaths, or any olhcr alternativc care givers would be qualified as

a h cathh care provider. It is conceivable that the FM L Act could serve as a ftirum fo)r htse

\vht are seckinc to Icgitimize arcas of treatment which had heretofore been on the "fringes"

of traditional medicine. The )OI. has sienaled that this is an issue )f concern and has

invi ted public c mm ii ct (n this issue.

Ovcrlap \Wit h The A mericans With I)isa, bilit ies Act

Confidentiality Concerns

Employcrs must be careful that in complying with the FML Act they do not

simultaneously violate the Americans With Disabilities Act ("ADA"). One potential problem

posed by the FMI.. Act is dealing with the documents generated by processing requests for

leave. The ADA specifically requires employers to keep confidential information recarding

an employee's medical history in a separate area apart from his or her personnel file. Access

to confidential medical information must be carefully restricted to ensure the employee's

confidentiality.

The extent to which the FML Act may work at cross purposes to the ADA is

unknown. Prior to the FML Act, it was much easier for an employee to limit the

dissemination of information about his or her medical condition to his employer. Under the

5 8FML Act § 101(6)
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FML Act, however, the certification procedures virtually mandate that an employer will learn

about the employee's medical condition or that of a family member. 5 9

Until this issue has been resolved, hopefully by the promulgation of DOL

regulations, employers should treat all documents generated during the course of complying

with the FML Act in the same confidential manner afforded to other medical information

about the employee. Information about the specific nature of an employee's medical

condition should be disseminated on a "need to know" basis only. For example, a supervisor

may need only be told that an employee's work schedule needs to be readjusted. Unless tile

nature of the medical condition which prompts the restructuring or leave is essential to

performing that restructuring. the specific medical condition should not be disclosed.

Does Compliance With The FML Act Amount

To A Reasonable Accommodation Under The AIA?

Another area of lotential overlap between the FML Act and the ADA is whether

providing 12 weeks of leave by itself constitutes a reasonable accommodation for a disabled

employee under the ADA. The ADA expressly requires employers to attempt to provide

reasonable accommodations to a qualified individual with a disability, if the individual can

perform the essential functions of a job with or without reasonable accommodations.

Compliance with the ADA is independent of compliance with the FML Act. The EEOC,

which is responsible for enforcing the ADA in the employment context, has made it clear

that job restructuring, including reduced work schedules, will be considered reasonable

accommodations. The ADA does not place any limits on the extent to which an employee's

work schedule may be reduced to allow for a reasonable accommodation. Employers should

not assume that they have fulfilled their ADA obligations by offering a disabled employee 12

59The ADA also prohibits discrimination against an employee on account of his or her association
with a person with a disability.
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weeks of leave -- intermittent or otherwise. This is another area that may be clarified in the

forthcoming I)OL rcgulati(,ns.

)telinit in Ofcrious fialtth Cmndition

Just ho, sick does a worker or their spouse, child, or parent have to be to take

leave under the FMI. Act'? The statute provides that an employee is allowed medical leave

whenever ithcy have a "serious health condition" that renders them unable to pcrform their

job or if their s ptuse, child. t,r parent has a serious hcalth co.nditi .6 This term is defined

in tie law as "an illness. injury. or impairment. tor a physical or mental condition that

involves in-paticllt calrC at a ht spital or continuing treatment by a health care provider. "6 1 As

written. tin mmight argue Ihat a "sc'imus hcalth conditiwin could include a long-standin- bout

With the flu that requires peri .ic visits to a physician. The I lIuse of Representatives report

oin the FMIl Act offers numerolus examples of serious hcalth care conditions, including heart

attacks. cancer, strokes. severe arthritis, injuries caused by serious accidents on or off the

job. back conditions, nervous disorders, and respiratory distirders.62

Most would agree that such an interpretation would result in an abuse of leave rights.

Business groups hope that the I)OL regulations will provide further definition to the "serious

health condition."

6 0FML Act § 102(a)

6 1 FML Act § 101(I1)

6 2 H.R. Rep. p. 40
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Intermittent And Reduced Leaves

In certain circumstances, the FML Act envisions that employees may take reduced

or intermittent leaves. As an act, the statute allows employees to take leave intermittently or

on a reduced schedule when medically necessary. 6 3 An employer cannot withhold this right

so long as the employee complies with the applicable certification procedures. In contrast,

when the leave is to care for a newborn or newly adopted baby, an employer can deny a

worker's request for intermittent or reduced leave; the FML Act allows such leave in the

circumstances only if the employer agrees to the arrangement.64 In addition, the FML Act

envisions that a business can reassign employees on intermittent and reduced leave schedules

to alternative positions provided they receive equivalent pay and benefits. 65  Employer

groups should pay close attention to the expected DOL regulations and their definitions of

"medically necessary" in the context of intermittent and reduced leave.

Strateijes To Comply with The New Law Snieu'etive

lcave Of Absence Policies For Employers

The FML Act begins affording rights to workers as of August 6, 1993. On that

date, any employee who has worked for a covered employer for at least 1,250 hours since

August 6. 1992. is eligible for a leave. Businesses need to review their own practices well

prior to that date to avoid litigation.

Employers should adopt new strategies to comply with this landmark statute. First,

an employer should audit its existing leave programs to determine if they meet these new

federal requirements. At a minimum, a company should review its existing policies on sick

6 3FML Act § 102(b)

64d"

6 5FML Act § 102(b)(2)
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leave, vacations, short and long teri disability, maternity leave and general leave of absence

procedures. Most employers will not have comprehensive leave policies which meet all of

the requirements of the FML Act.

To prevent abuses, employers should identify the types and amounts of leave each

company is willing to afford its workers consistent with the requirements of tile FML Act.

This includes a decision with respect to the issue of intermittent or reduced leave for care of

a newborn or newly adopted baby -- either a blanket denial, allowance, or case-by-case

review of workcrs' request fOr such leave. :nipliyc's with operations in multiple states will

need 1i( c mply with a patchwork Of different .I\VS. as the FMIL Act does not preempt state or

lcal leave laws. A business should then select the most effective leave policies that fit its

i'pCerati(lls.

New policics reflecting the cmplh ye's choices on leave roles shtuld be formulated

and ct>immunicated to tie work force. A sample leave policy prepared by the author is

included as al appendix to this article. In turn. supervisors need to be educated as to the

law's requirements and the company's new policies. This will avert the potential for later

misundCrstanditgs between an employee and their boss and minimize litigation exposure.

L.'eavc of absence application fioms should be written, and a company should be

prepared t, put into place mechanisms f(ir acquiring, evaluating. and maintainilng

ccrltificalii n opinions in cI innection with medical leaves. In addition, an employer will need

to set up its own administrative procedures to handle the payment of health insurance

premiums for workers off on leave.

imclusimi

The potential impact of the FML Act on covered employers cannot be overstated.

Employers should move quickly to ensure that their policies and procedures will be in

compliance with the FML Act when it goes into effect on August 6, 1993.
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