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��LM�NOPQR�STUOVWX�QW�YZ[X\RWQW]̂O�_OOW][PX̀�aORÔQ[W�b]Xc\XX]Z[X��3F<�A�E;�=�B?E�CGC>H<�J<<C>BK?��A��<KG��<d:<;C?�?:�B?�;<@�Ie�CF<�7�;�@�fGBg�GB@�=�B@E=C<@�Ie�f;�=F<?�D<;<�F<�@�>B�6@@>?�6IGIG��1GBC>GK���h<B<HG��GB@�fGBKg�g�I<CD<<B�.<=<JI<;��ij9�GB@�kGe��ijl��A�;�CF<�:E;:�?<��A�;<=<>H>BK�A<<@IG=g��B�CF<�:;<�>J>BG;e�@;GAC�A;�J�@<�<KGC<?�@<?>KBGC<@�Ie�CF<�<>KFCem?>d�:G;C>=>:GC>BK�1CGC<?�
9��3F<;<�DG?�JE=F�=�BC;�H<;?e��H<;�CF<�nE;>?@>=C>�B��A�CF<�o<BC<;��?>B=<�JGBe��A�CF<�@<H<��:>BK�=�EBC;e�<d:<;C?�?CGC<@�pqrp�stpq�uvwxyzp{ywp|�rw}�u}vz~�py�t���y�r���qr�r�py���zqt��}�sy�}y�vwy}��DF>�<��CF<;?��J�?C�e�A;�J�@<H<��:<@�BGC>�B?��A�EB@�<H<B�G����?<�;<A<;<B=<�C��u@>?:EC<��A�G��<KG��=FG;G=C<;|��yzp�v�pvxy�
l��6C�CF<?<�J<<C>BK?��f;�=F<?�<d:�G>B<@�CFGC���� 3F<�?=�:<��A�CF<�nE;>?@>=C>�B��A�CF<�o<BC<;�?F�E�@�I<�?CGC<@�>B�I;�G@�C<;J?�C��G==�JJ�@GC<�CF<�@>AA<;<BC�DGe?�>B�DF>=F�1CGC<?�@<G��D>CF�A�;<>KB�>BH<?C�;?�>B�@>AA<;<BC�:G;C?��A�CF<�D�;�@���3F<�=�B=<;B�CFGC�?>KB>BK�G�o�BH<BC>�B��A�CF>?�?=�:<�=�E�@�;G>?<�AG�?<�<d:<=CGC>�B?�>B�CF<�J>B@?��A�>BH<?C�;?��GB@�<BK<B@<;�=;>C>=>?J��A�=�B?<BC�D<;<�CF<B�;<AE?<@��J>KFC�I<�G@@;<??<@�Ie�G���D>BK�<G=F�?CGC<�C��@<=�G;<�>B�G@HGB=<�DF>=F�Ce:<?��A�@>?:EC<?�>C�D�E�@��;�D�E�@�B�C�=�B?>@<;�?EIJ>CC>BK�C��CF<�o<BC<;�
���4B�1<:C<JI<;������ijl��GB��AA>=>G��A>;?C�@;GAC��DF>=F�C��g�>BC��=�B?>@<;GC>�B�CF<�=�B=<;B?�<d:;<??<@�GC�CF<�;<K>�BG��=�B?E�CGC>H<�J<<C>BK?��DG?�=;<GC<@��EC��A�CF<�<d>?C>BK�:;<�>J>BG;e�@;GAC��A�CF<�/o1/.�
j��3F<�@;GAC�}y�vwy}�pqy��ywpy��z����vz}v�pvtw�rz�ur����y�r��}vz~�pyz��������r�vzvw���EC��A��;�>B��������������������������������������������������

�����GC�
�l��
9�����GC�
�9��
l�+6--6������)�B�C<��l��rp������u��~y�pz���t{�}yxy�t~vw���t�wp�vyz��y�y�t��pqy�t~vwvtw�pqrp�;<�e>BK��B�CF<�H��EBCG;e�BGCE;<��A�CF<�J<=FGB>?J�C���IH>GC<�CF<�B<<@�A�;�?E=F�@<A>B>C>�B�:�G=<@�G�F<GHe�IE;@<B��B�1CGC<?��<d:�?>BK�CF<J�C��CF<�:�??>I�<�<JIG;;G??J<BC��A�FGH>BK�C��D>CFF��@�=�B?<BC�C��GB��H<;�e�s�tr}����vz}v�pvtw�|������
������GC�����
j�/o1/.���)����������)�*��������� ¡*�(�¢���(£*���¡¤�¤�(�)(¤¥*�¦����¤ ��¢��¦'�§̈���©
�
ª��FCC:	««@�=EJ<BC?�D�;�@IGBg��;K«=E;GC<@«<B«l�ji
�lj�i
jjljl«:@A«�
jj
7+f�d9�@+G:<;�B6BBE�J<BC�:@A���
7

García: The Path Towards Defining “Investment” in ICSID Investor-State Ar

Published by Pepperdine Digital Commons, 2018



��������	�
���
���� �������������������������� !�"�#$%��$&�!��!'(!��!�"�#$)*+,�����-.--./012.�013-45.�/.36745162�789�:64/287�

;<��

=�>>?=@A�>�BA@C�D>E�A>F?G@H?>@IJ�KLM�NLOPQRSPLR�KQ�TKLU�VWLRXNYZRNWL�W[�H�>?E��\��@C?\�DGG?@G��]�?=�>�HA=�FD�̂?�]�\�D>�A>_?]A>A@?�̀?\A�_��\��A]�@C?�?̀\A�_�a?�_?[NLPMb�[WX�LWR�cPQQ�RdKL�[NOP�UPKXQeJ
���0AG=̂GGA�>G�Da�̂@�@C?�]A\G@�_\D]@�a?fD>��>�2�F?Ha?\�
;���gh<��a?@B??>�\?̀\?G?>@D@AF?G��]��F?\�GAi@Ej�>?�A>@?\?G@?_�>D@A�>G��D@�@C?�7?fD��k�HHA@@??��>�3?@@�?H?>@��]�1>F?G@H?>@�0AG̀ @̂?G�
���1@�a?=DH?�=�?D\�D]@?\�@C?�H??@A>f�=�HH?>=?_�@CD@�_?F?��̀?_�D>_�MPOPcWlNLm�VWZLRXNPQ�dKM�MN[[PXPLR�NMPKQ�WL�dWn�oNLOPQRSPLRI�QdWZcM�YP�_?]A>?_p�@C?�]�\H?\��̀ �̀G?_�D>E�D@@?H̀@G�@���AHA@�@C?�G=�̀?��]�@C?�@?\H�qDG�A@�B�̂�_�=\?D@?�D\aA@\D\E�aD\\A?\G�@��Df\??H?>@G�a?@B??>�̀D\@A?Gr��BCA�?�@C?��D@@?\�qBA@C�@C?�>�@Da�?�?i=?̀@A�>��]�k���HaADr�̂\f?_�@C?�̂G?��]�D�>D\\�B?\�_?]A>A@A�>��]�@C?�=�>=?̀@���8]@?\�G�H?��]�@C?�=�̂>@\A?G�HD_?�@C?A\�FA?BG�s>�B>�
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����G{�04�82���n����@�>A�G;��Z>�
G���C=>=@]�/�FF�̀����[�CC���0AC=B=�@��@�:d[=Bb=C>=�@����G
���
������04�82���n����@�>A�G;��Z>�
G���C=>=@]�:�̂��=@=@]��ZC?=@A[̂�7=\=>Ab�̀��8[Ze�/ADde�=C��E�.]̂D>��1F310�FZBA�2���8/��������8<Z[b��8d]��G��
;�������,���04�82���n����@�>A�G;��Z>�
G{���
�3dC?�<ZB�>?A�BA@>=\A@>��E�>?A�>[=ed@Z��=@�F�.�F�AC?�/ADde�=C������̀��5?A�F�AC?�/ADde�=C��42F15/87�8[e=>[Z>=�@��3ADZ[Z>A�6D=@=�@��@�>?A�=BBdAB�Z>�>?A�jdZ@>d\�D?ZBAB��E�F�.�̀��F�AC?�/ADde�=C�ê�1Z@��[�<@�=A��F���.�����F��������{f
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n�/A�KCG:EC�G�C:?�<D?>;i�AHC�G�D?@C��=�AH>@�>;IC@A>i:A>�;�AH:A�AHC�P_W\SPTPX]SPU\�UT�SRW�̂VÛWV�OW]\P\Q�UT�dP\eWZSOW\Sg�[\_WV�̀ab̀c�ED@A�KC�G�:?>=>C<�;�A��;�F�KF�<>@GD@@>;i�AHC�<?:=A>;i�H>@A�?F��=�/k1/.��KDA�KF�:�@��CM:E>;>;i�<�GA?>;:��AC;<C;G>C@��JCF�:@NCGA@��=�G�??C@N�;<>;i�:?K>A?:A>�;�:B:?<@��:;<�GD@A�E:?F�>;AC?;:A>�;:���:B��1GH��:?@�:;<�:?K>A?:��A?>KD;:�@�:�>JC�R]eW�WZS]qYPZRW_�SR]S�SRWVW�]VW�SrU�r]sZ�SU�P\SWV̂VWS�dP\eWZSOW\Stg�u�v�I>:�AHC�<C=C?C;A>:���?��NC;�:NN?�:GH��:;<�u
v�KF�AHC�?C@A?>GA>IC��?��DAC?��>E>A�:NN?�:GH��
9��3HC�<C=C?C;A>:���?��NC;�:NN?�:GH�>@�H>iH�F�<C=C?C;A>:��A��H�@A�bS]SWZw�*x�)y(*�<CG>@>�;@��IC?�BH>GH�G:ACi�?>C@��=�>;IC@AEC;A�A��N?�ACGA��EC:;>;i�AH:A�>A�>@�@>EN�F�:�zDC@A>�;��=�N:?AF�G�;@C;A��
m��4;�AHC��AHC?�H:;<��AHC�?C@A?>GA>IC��?��DAC?��>E>A�:NN?�:GH�@CA�=�?AH�AH:A�AHC�=����B>;i�ED@A�KC�<CAC?E>;C<�@��:@�A��:;@BC?�AHC�zDC@A>�;��=�BHCAHC?�AHC�A?>KD;:��H:@�AHC�:DAH�?>AF�A��HC:?�AHC�G:@C	�>=�AHC�G�;=�>GA�:?>@>;i��DA��=�:;�>;IC@AEC;A�G�EN�>C@�B>AH�BH:A�>@�@A:AC<�>;�/k1/.��:;<�>=�@���BHCAHC?�AHC�G�;=�>GA�:A�H:;<�?C�:AC@�A��]\�P\eWZSOW\S�]Z�_WTP\W_�P\�SRW�̂]VSPWZw�XU\ZW\S�SU�̀ab̀c�]VqPSV]SPU\f�
���3HC�1:�>;>�3C@A��:�E:;>=C@A:A>�;��=�AHC�?C@A?>GA>IC�:NN?�:GH��>@�:�@CA��=�dVW{[PVWOW\SZg�]�SV]\Z]XSPU\�PZ�Z[̂ ÛZW_�SU�R]eW�SU�{[]YPTs�]Z�]\�dP\eWZSOW\Sg���������������������������������������������������
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