
Pepperdine Dispute Resolution Law Journal Pepperdine Dispute Resolution Law Journal 

Volume 18 Issue 1 Article 2 

1-1-2018 

The Path Towards Defining “Investment” in ICSID Investor-State The Path Towards Defining “Investment” in ICSID Investor-State 

Arbitrations: The Open-Ended Approach Arbitrations: The Open-Ended Approach 

Melissa María Valdez García 

Follow this and additional works at: https://digitalcommons.pepperdine.edu/drlj 

 Part of the Banking and Finance Law Commons, Dispute Resolution and Arbitration Commons, and 

the International Law Commons 

Recommended Citation Recommended Citation 
Melissa María Valdez García, The Path Towards Defining “Investment” in ICSID Investor-State Arbitrations: 
The Open-Ended Approach, 18 Pepp. Disp. Resol. L.J. 27 (2018) 
Available at: https://digitalcommons.pepperdine.edu/drlj/vol18/iss1/2 

This Article is brought to you for free and open access by the Caruso School of Law at Pepperdine Digital 
Commons. It has been accepted for inclusion in Pepperdine Dispute Resolution Law Journal by an authorized 
editor of Pepperdine Digital Commons. For more information, please contact bailey.berry@pepperdine.edu. 

https://www.pepperdine.edu/
https://www.pepperdine.edu/
https://digitalcommons.pepperdine.edu/drlj
https://digitalcommons.pepperdine.edu/drlj/vol18
https://digitalcommons.pepperdine.edu/drlj/vol18/iss1
https://digitalcommons.pepperdine.edu/drlj/vol18/iss1/2
https://digitalcommons.pepperdine.edu/drlj?utm_source=digitalcommons.pepperdine.edu%2Fdrlj%2Fvol18%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/833?utm_source=digitalcommons.pepperdine.edu%2Fdrlj%2Fvol18%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/890?utm_source=digitalcommons.pepperdine.edu%2Fdrlj%2Fvol18%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/609?utm_source=digitalcommons.pepperdine.edu%2Fdrlj%2Fvol18%2Fiss1%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:bailey.berry@pepperdine.edu


��������	�
���

���� ��������������������������� �!���"���#� �� $% �� �!�����&'()(*�+,++,-./0,�./1+23,�-,14523/40�567�842-065�


���

��9:;�<=9:�9>?=@AB�A;CDEDEF�GDEHIJKLIEKM�DN�OPBOA�ONQ;B9>@RB9=9;� =@SO9@=9O>NBT� 9:;� ><;NR;NA;A�=<<@>=P:�UV�WXXY�UYZ[Y��Y�\V]�̂YZ_[Ỳ��6ZaW_�V�
b��c�adV�/eaVZeYaW�eY��f�egVeaW�e��e�adV�1Vaa�VhVea��c�/egVXahVea�.WXijaVX�klmn�nol�pqnrqp�qm�srptlunvlpnw�rpnlpnrqpxkky�zp{lmrpl{|�adjX��VYgWe}�WaX�WeaVZiZVaYaW�e�We�adV�dYe\X��c�YZ~WaZYaW�e�aZW~jeY�X���dW_d�dYX��V\�a��We_�eXWXaVe_WVX��_�ecjXW�e�Ye\�\V~YaV�ZV}YZ\We}�adV�aZjV�VXXVe_V��c��dYa�hY��YiiVYZ�YX�Y�Z�jaWeV�_�e_Via���3dWX�YZaW_�V�aZWVX�a��V�i�YWe�adYa�adV�iZ�iVZ�vlxprp��qm�srptlunvlpnw�zp{l��nol��qptlpnrqp�vzun��l��kx�rmrl{�pqn�qpky��y�\WX_jXXWe}�adV�\ZYcaWe}�dWXa�Z���c�adV�f�egVeaW�e��~ja�~��Y�X��V�YhWeWe}�\�_aZWeY��aVe\Ve_WVX���V��YXiV_aX��c�_�ZZVXi�e\We}�YZ~WaZYaW�e�Y�YZ\X�Ye\�_jXa�hYZ��WeaVZeYaW�eY���Y��Ye\�YZ}jVX�adYa�YZ~WaZYaW�e�aZW~jeY�X�Xd�j�\�Xd���un�qp��{lml�lp�l�nq�unxnlu��rpnl���lnxnrqpu�qp�nol��zlunrqp�qm��oxn��qpunrnznlu�xp�srptlunvlpn|w�xu�rn�ru��oxn�nol�{�xmnl�u��rpnlp{l{�xp{�noxn�ru��oxn�uz��lunu�Y�_YZVcj��xpxkyuru�qm�nol��qptlpnrqp�u�q��l�n�xp{��z��qul���36�5,�4��f403,031�����/eaZ�\j�nrqp�������������������������������������xmnrp��nol��lxprp��qm�s�ptlunvlpnw�rp�nol�������f�egVeaW�e	�6��ZWVc�4gV�trl���������������������������������6��4ZW}WeX��c�adV�f�egVeaW�e	�7�Z�We}�+YiVZ�Ye\�+ZV�WhWeYZ��.ZYca��������5V}Y��,�iVZaX�Ya�f�eXj�aYaWgV�UVVarp�u���lkltxpn��ru�zuurqpu������ f��-VgWXV\�.ZYca��c�adV�f�etlpnrqp�����qv��qvrul������������///��/eaVZiZVaYaW�e��c�adV�.VcWeWaW�e��c�/egVXahVea	�.�_aZWeV�Ye\�fYXVX��������b��6��3dV�-VXaZW_aWgV��Z�4jaVZ�5WhWa�6���qx�o������qmqk{��lun�����������������������������������������������������������̀55�U��We�/eaVZeYaW�eY���jXWeVXX�Ye\�,_�e�hW_�5Y��Ye\�fVZaWcW_YaV�We�/eaVZeYaW�eY��6Z~WaZYaW�e�Ye\�.WXijaV�-VX��jaW�e�Ya�̂V�Z}Va��e�2eWgVZXWa��5Y��fVeaVZ� ̂25f¡��UY��

�¢£���6��We�5Y�X�Ye\�+��WaW_Y��1_WVe_V��2eWgVZXW\Y\�/~VZ�YhVZW_YeY� 20/�,¡��1ViaVh~VZ�

����
1

García: The Path Towards Defining “Investment” in ICSID Investor-State Ar

Published by Pepperdine Digital Commons, 2018



��������	�
���

���� �������������������������� !�"�#$%��$&�!��!'(!��!�"�#$)*+,�����-.--./012.�013-45.�/.36745162�789�:64/287�


���

�;��5<=�,�>?@?�A;B=	�7=;CDEF�.GHI=BBD�E��J�K<=�/=BKIDLKDM=�NOPQRSQTUQVWXY�Z[RU\\\\\\\\\\\\\\\\\\\\\\\]]]]]]]]]]]]]] _̂��� D��A=IK;DE�SOPXUQVW�V̀�XTUQaQUb]]]]]]]]]]]\���c����DD��/=Fd�;IDKe��J�HI�JDKB�;EC�P[UOPWR]]\\\]]]]]\\�]\\fg�� DDD��8BBdhHKD�W�V̀�PQRiR�V̀�jVUk�lXPUQ[R]]\\\]\\\]]]]\fm�� �DM��nOjRUXWUQXY�oVppQUp[WU]]]]]]]]\\]]]]\\fm��M��A�EKIDqdKD�E�K��K<=�=L�E�hDL�C=M=��Hh=EK��J�K<=�r�BK�nUXU[�V̀�Uk[�sWa[RUp[WU]]]]]]]]]]]]]]]]]]]]\\ff�� q�� 5<=�,�>?@?�5=BK	�8JK=Ih;K<]]]]]]]]]]]\\\\\ft��u��5<=�0=J=I=EKD;���I�6H=E�8HHI�;L<	�/=FDh=]]]]]]\\]\]fv��� ;�� 1E�w;M�I��J�;�0=J=I=WUQXY�VP�xl[W�yllPVXTk]]\\\\\\]\\\fz��1���A�EL�dBD�EB]]]]]]]]]]\\\]\\\]]]]]]]]]���]t{������������������
2

Pepperdine Dispute Resolution Law Journal, Vol. 18, Iss. 1 [2018], Art. 2

https://digitalcommons.pepperdine.edu/drlj/vol18/iss1/2



��������	�
���

���� ��������������������������� �!���"���#� �� $% �� �!�����&'()(*�+,++,-./0,�./1+23,�-,14523/40�567�842-065�


9��

:;� :<=>?@AB=C?<��6DEFG�H�
I��J�EKH�/LEHDLMEF�LM��N�LOHLEF�L��L�EKH�1HEE�HPHLE��J�QRSTUVWTRV�XYUZ[VTU�\]Q̂_QX̀a�UVbVTU�VcbV�]VcT�d[eYUfYgVYhR�hi�VcT�̂TRVeT�Ucbjj�HkEHLl�E��MLm��HnM��lFopqEH�MDFoFLn�lFDHGE�m��qE��J�ML�FLOHoEPHLE�̀��rqE�l�Ho�L�E�n���L�E��lHJFLH�stu*v(w*t(�MLl�oqGK��PFooF�L�GDHMEHo�EKH�G�LED�OHDoFM��lHrMEH�EKME�HkFoEo�E�lMm���3KFo�MDEFG�H�MLM�mxHo�EKH�FPpMGE�GDHMEHl�rm�EKH�Q̂_QXyU��MGz��J�lHJFLFLn�]YRSTUVWTRV̀�YR�6DEFG�H�
I�MLl�HkMPFLHo�EKH�DHoEDFGEFOH��D��pHL{HLlHl�MppD�MGK�E��lHJFLFLn�EKH�EHDP�
�+MDE�/��J�EKFo�MDEFG�H�lFoGqooHo�EKH�lDMJEFLn�KFoE�Dm��D�(|)u)}~��|��)|)(�s|*v��J�6DEFG�H�
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a����E�>?A�9ZB?=@]>�@�F�@̀A@>=�@�b�AB�@�>�AcC�dbA�E[�\�=>B�BC�DA�Z@�=@̀AB>\A@>�B=\D�̂�eACZdBA�=>�=B�Z�B?�[>fISNg�JPTSKIgSPIhiG��>[=ed@Z�B��?�<ÀA[��BAA\�>��?Z̀A�[A]Z[bAb�Z�DA[=�b��E�><��>��E=̀A�̂AZ[B�ZB�BdEE=C=A@>�G���1>�=B�Z�]=̀A@�>?Z>�>?A�[Ajd=[Ab�bd[Z>=�@�BAA\B�>��̀Z[̂�ZCC�[b=@]�>��>?A�@Z>d[A��E�>?A�ZC>=̀=>̂�=@̀��̀Ab��1@�>?A�CZBA��E�k�l����mno�pqrqkqkq�sq�t���uu�h�vSwRUKS�IOS�wMPINRwI�LRK�SxISPySy�vY�IOS�zRNIJSKW�gUIURX�RQNSSgSPI�E�[�Z@�Zbb=>=�@Z��B=c�\�@>?B���@�>�D��E�>?A�D[À=�dB�̂�Z][AAb�
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���Z[���;��


�����
16

Pepperdine Dispute Resolution Law Journal, Vol. 18, Iss. 1 [2018], Art. 2

https://digitalcommons.pepperdine.edu/drlj/vol18/iss1/2



��������	�
���

���� ��������������������������� �!���"���#� �� $% �� �!�����&'()(*�+,++,-./0,�./1+23,�-,14523/40�567�842-065�

9:��

;�<�=>�?�;@AB>C>B�D�<CD;@D?<A�;�<ED<�A;F��F>@�<E>�C>GH�DCA<I��J�KC�JA<�D;B�C><HC;���:��3E>C>J�C>��A<�A@�C>D@�;D=�>�<��?�;?�HB>�<ED<�A;JH@A�;@��J�?DKA<D��LDB>�MA<E�H<�D;I�C>D@�;D=�>�=>�A>J�<ED<�KC�JA<�M�H�B�C>@H�<�?�H�B�=>�>N?�HB>B�JC�L�<E>�B>JA;A<A�;��J�A;F>@<L>;<��9���AAA�� 6@@HLK<A�;��J�-A@O�=I�P�<E�+DC<A>@��P>?DH@>��J�<E>��>;G<EI�BHCD<A�;��J�<E>�<CD;@D?<A�;�D;B�<E>�D;<A?AKD<A�;��J�KC�JA<��D;�A;F>@<L>;<�<IKA?D��I�>;<DA�@�<E>�D@@HLK<A�;��J�CA@O�=I�=�<E�KDC<A>@��Q��3EA@�CA@O��MEA?E�A@�>?�;�LA?�A;�;D<HC>��B�>@�;�<�?�F>C�L>C>�A;@<D;?>@��J�;�;RK>CJ�CLD;?>�=I�<E>��<E>C�?�;<CD?<A;G�KDC<I���C��<E>C�CA@O@�B>>L>B�<��=>�STUVWXY�ZUWW[VZ\XY�V\]̂]_̀�a�3CA=H;D�@�EDF>�?�;@AB>C>B�<E>�J����MA;G�<��=>�<IK>@��J�CA@O@�<ED<�BA@<A;GHA@E�A;F>@<L>;<@	�?ED;G>@�A;�KC�BH?<A�;�?�@<@���J�D�MDCCD;<I�K>CA�B��D�M�CO�@<�KKDG>��D;B�A;�K�@<A;G�GHDCD;<>>�L�;>I������AF�� 1H=@<D;<AD��b�LLA<L>;<��� b�LLA<L>;<�=I�<E>�A;F>@<�C��D;�>�>L>;<�<ED<�LH@<�=>�KC>@>;<�A;�>F>CI�A;F>@<L>;<����?D;�=>�JA;D;?AD��=H<�D�@��A;F��F>@�O;�MRE�M��D;B�B�>@�;�<�<��B>K>;B��;�<E>�DL�H;<��J�>NK>;@>@�A;?HCC>B�=I�<E>�A;F>@<�Cc�d�A;B>>B��<E>�BCDJ<>C@��J�<E>�7D@EA;G<�;�b�;F>;<A�;�?�;@AB>C>B�D;B�C>e>?<>B�D�LA;ALHL�DL�H;<�A;�D�BA@KH<>�D@�D�eHCA@BA?<A�;D��C>fHAC>L>;<�J�C�/b1/.��
��0>F>C<E>�>@@���������������������������������������������������5AO>MA@>��A;�<E>�8�I�gA;A;G�?D@>�<E>�<CA=H;D��CH�>B�<ED<�<E>�@D�>@�?�;<CD?<�MD@�;�<�D;�A;F>@<L>;<�=>?DH@>��J��D?O��J�C>GH�DCA<I�A;�C><HC;@���bA<>B�A;�hDC=i�jklm)�;�<>�a���D<��
���:�6;�>N?>K<A�;�<��<EA@�C>D@�;A;G�?D;�=>�J�H;B�A;�<E>�gh1�?D@>��D@�<E>�DC=A<CD<�C�@<D<>B�<ED<�<E>�V[noYXV\pq�Ur�sVUr\p�XTt�V[poVT�S\]�TUp�XYuXq]�ZV\p\ZXY_̀��'**�gh1��jklm)�;�<>�ad��D<��
����9�.2v60��jklm)�;�<>�a9��D<�
ad���Q�wxy���a�z)m{i�jklm)�;�<>�a���D<��
�����.2v60��jklm)�;�<>�a9��D<�
�
�����|>BDN�0����F��3E>�->KH=�A?��J��>;>}H>�D��/b1/.�bD@>�0���6-P~da~:��.>?A@A�;@��J�<E>�3CA=H;D���;�4=e>?<A�;@�<��8HCA@BA?<A�;����9:��8H�I������dd�����d�S��[��o[]p\UT�Ur�u�[p�[V�XT�[�s[Tt\poV[�ZUT]p\pop[]�XT�\T�[]pW[Tp�UV�TUp�\]��XVtYq�nU�[VT[t��q�u�[p�[V�p�[�[�s[Tt\poV[�\]�YXVn[�UV�]WXYỲ��\�XYq��Tp[VTX<A�;D��b�CK�CD<A�;�F��.>L�?CD<A?�1�?AD�A@<�->KH=�A?��J�1CA�5D;OD��/b1/.�bD@>�0���6-P~
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;���QSa���5\TX�_]XO�[]X�STXYTXXOS��̂OW�M<?AB=H�FM�IFC@=?>B@?FC�@F�@JH�JFD@�D@<@HND�EHhHAFiKHC@��<D�U\O�bOROaTUX��a�U\O�_�RUW]_U�STS�R�U�_WO]UO�]�_�RUTRVTRZ�bOROaTU�U��U\O�O_�R�Ỳ��bVU��R�̀��]XUOS�]X���RZ�]X�U\O�_�RUW]_U�TUXO�a��-]W]���;;����5\TX�_]XO��<D�A<@H=�FhH=@B=CHE�>}�<C��CCBAKHC@��FKK?@@HH���w<A<}D?<C�x?D@F=?I<A�y<AhF=D�yEC����JE��uvwxyz{��̂��]�]̀XT]��1f310�f]XO�2��8/��
���
��0O_TXT�R��R�U\O�8QQ�T_]UT�R�a�W�8RRV�YORU�����k��STXQ]U_\OS�8QW������


����\UUQX	��[[[�TU]�][�_�Y�XTUOX�SOa]V�U�aT�OX�_]XOdS�_VYORUX�TU]
;���QSa���
18

Pepperdine Dispute Resolution Law Journal, Vol. 18, Iss. 1 [2018], Art. 2

https://digitalcommons.pepperdine.edu/drlj/vol18/iss1/2



��������	�
���

���� ��������������������������� �!���"���#� �� $% �� �!�����&'()(*�+,++,-./0,�./1+23,�-,14523/40�567�842-065�

9:��

;<=<>?�:��<@>A�B=;>;�;<=<>�<@=<�<@C;�B�D<ACEF<C�D�GF;<�E>�=�;CHDCICB=D<��D>?�J�K@C�>��<@>A;�AF�>�<@=<�<@>�B�D<ACEF<C�D�D>>L�D�<�E>�;CHDCICB=D<������MN�OPQ�RSTUVU�OQWXY�Z[XQ\]̂ XP��7@C�>�<@>�1=�CDC�3>;<�@=;�E>>D�I����K>L�E_�=��=AH>�DFGE>A��I�<ACEFD=�;��CDB�FLCDH�')̀aba�cd�efgfhhf����ifj�eababk�cd�lkjm(��n�eo'�cd�e)̀)jpa)�n
�qdld'drd�sam*b()�cd�t̀k*ga)un��v)jabwag�cd�x)yap()b�n
�z)gw)ppf{m{̀fp�cd�|*fgka)�n}�=G�DH��<@>A;��C<�@=;�=�;��E>>D�@>=~C�_�BAC<CBC�>L��=DL�;�G>�<ACEFD=�;�LC;<=DB>L�<@>G;>�~>;�IA�G�<@>;>�@=��G=A�;��K@C�>��<@>A;�F;>�;�G>�EF<�D�<�=����I�<@>G�=DL�L��D�<�G=�>�A>I>A>DB>�<��<@>�1=�CDC�3>;<�n9��3@>�=AEC<A=��<ACEFD=��CD�<@>�va�)(*g�|){���̀(w�cd��)b�)ba)�B=;>�@=L�;�G>�~>A_�CD<>A>;<CDH��E;>A~=<C�D;�A>H=ALCDH�1=�CDC	��� �1�G>�<ACEFD=�;�@=~>�I�FDL�<@=<��<@>A>�C;�D��E=;C;�I�A�=�A�<>���A��~>A�_�;<ACB<��=���CB=<C�D��I�<@>�IC~>�RSTUVU�BAC<>AC=�CD�>~>A_�B=;>���3@>;>�BAC<>AC=�=A>�D�<�IC�>L�������=;�=�G=<<>A��I��=K���3@>_�L��D�<�=��>=A�CD�<@>�/�1/.���D~>D<C�D���4D�<@>�B�D<A=A_��C<�C;�B�>=A�IA�G�<@>�(g)c){��mg�m)g)(fag*p��I�<@>���D~>D<C�D�<@=<�;>~>A=��=<<>G�<;�<��CDB�A��A=<>���������������������������������������������������:��=�>;�~��->�FE�CB��I�3FA�>_��/�1/.��=;>�0���6-��
��

��6K=AL��9��I�8F�_�

�
���������8F�_��9��

�
���@<<�;	��KKK�C<=�=K�B�G�;C<>;�L>I=F�<�IC�>;�B=;>�L�BFG>D<;�C<=
}�9��LI���J�'**��14���p{mg)�D�<>�9
�����������1�6K=AL��p{mg)�D�<>��9��=<����
}?�8�_��CDCDH��p{mg)�D�<>��
��=<���:�����C<>L�CD�.2�60��p{mg)�D�<>�J9��=<�
�}�������C<B@>����p{mg)�������������������� �¡¢ ��£¢ �¤� ¥�  �¤��¦�§�̈¢¡©��ª�¡���§�«¬�������������� �� �¢��­ �¤�¦�̈�®¥�����¢ �̄ ��¡��̈̈­ �̈¢£�ª�§¥�¢�¤�§�̈¢��¤�̈�°¢̈� �§¦�¡� �£�§������¢����¦� �¥����ª�§�±²³±́��FA��;>;���+=<ACB���C<B@>���~��.>G�BA=<CB�->�FE�CB��I���DH���/�1/.��=;>�0���6-��nn����6DDF�G>D<�.>BC;C�D��I�0�~�����


J����=A=��}}��,~>D�<@�FH@�<@>��A>;>DB>��I�=�B�D<ACEF<C�D�<��<@>�>B�D�GCB�L>~>���G>D<��I�<@>�@�;<�;<=<>�C;�=D�>;;>D<C=���=�<@�FH@�CD;FIICBC>D<�B@=A=B<>AC;<CB��<@=<�L�>;�D�<�G>=D�<@=<�;=CL�B�D<ACEF<C�D�GF;<�E>�;C�>=E�>��A�;FBB>;;IF����rw����}}�����'**�<@>�1=�CDC���D;<AF<<�AC�1�+�6��~��µCDHL�G��I���A�BB���/�1/.��=;>�0���6-��

�9��.>BC;C�D��D�8FAC;LCB<C�D��8F�_�
}��


����@<<�;	��KKK�C<=�=K�B�G�;C<>;�L>I=F�<�IC�>;�B=;>�L�BFG>D<;�C<=
�}���LI���n�'**�8�_��CDCDHu�p{mg)�D�<>��
��n
���1�6K=AL��p{mg)�D�<>��9��n��5�,�1�/��.C�>D<=�~��6�H>AC=��6K=AL��/�1/.��=;>�0���6-��
}�
����8F�_��
��


:���@<<�;	��KKK�C<=�=K�B�G�;C<>;�L>I=F�<�IC�>;�B=;>�L�BFG>D<;�C<=�=K9}
���LI��n
��=_CDLCA�~��+=�C;<=D��/�1/.��=;>�0���6-��
}�
n��.>BC;C�D��D�8FAC;LCB<C�D��0�~��9��


:���@<<�;	��KKK�C<=�=K�B�G�;C<>;�L>I=F�<�IC�>;�B=;>�L�BFG>D<;�C<=

�9��LI��n}�µ=AL=;;�F�F��;�~���>�AHC=��/�1/.��=;>�0���6-��
:�����.>BC;C�D��D�8FAC;LCB<C�D��8F�_�J��


����@<<�;	��KKK�C<=�=K�B�G�;C<>;�L>I=F�<�IC�>;�B=;>�L�BFG>D<;�C<=
999��LI��n9�o)g¶��;F�A=�D�<>�J���=<�������
19

García: The Path Towards Defining “Investment” in ICSID Investor-State Ar

Published by Pepperdine Digital Commons, 2018



��������	�
���

���� �������������������������� !�"�#$%��$&�!��!'(!��!�"�#$)*+,�����-.--./012.�013-45.�/.36745162�789�:64/287�

;<��
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�ĵ[\WTYd�\QQ̂S\�1VhTQWZTVWj\QTQ1V̀RW/̂Qk���̀U]���\QW�ĥQ̂WTU��\Y�����
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