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Sex, Money, and Groups:
Free Speech and Association
Decisions in the October 1999
Term

Kathleen M. Sullivan”

1. INTRODUCTION

In the old days, speakers in notable First Amendment cases sought to express
public opposition to dominant norms, whether from the perspective of anarchists
and socialists on the left or Nazis and Ku Klux Klan members on the right, and
constitutional protection for such political protest is now mostly uncontroversial.
Free speech issues grow more divisive as they move away from paradigm cases
of political dissent. Last Term, the speakers who brought First Amendment
challenges to the Supreme Court included a Playboy cable channel, a nude
dancing establishment called Kandyland, a state political candidate, and sidewalk
anti-abortion protestors. All lostexcept Playboy, which succeeded in invalidating
a federal statute requiring the scrambling of sexually explicit programming.' The
Court rejected free speech challenges to a state public nudity ban that prohibited
nude erotic dancing,’ a state campaign finance regulation that limited the amount
of contributions to state political candidates,’ and a state statute that restricted
speakers’ unbidden approaches to people entering and exiting health care
facilities, including abortion clinics. 4

First Amendment claimants fared better at vindicating the rights of expressive
associations to disassociate from members they would rather not have: The Court
upheld the right of the Boy Scouts to eject a gay scoutmaster’ and the right of
California political parties to exclude from their primary elections cross-over
voters who were not registered party members.® But the Court also held that
students at public universities do not have a First Amendment right to disassociate
from ideologically controversial student organizations by withholding portions of
mandatory student activity fees.’

Dean, Richard E. Lang Professor, and Stanley Morrison Professor, Stanford Law School.
United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 826 (2000).
" City of Erie v. Pap’s AM., 529 U.S. 277 (2000).
Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377 (2000).
Hill v. Colorado, 120 S. Ct. 2480 (2000).
Boy Scouts of Am. v. Dale, 120 S. Ct. 2446, 2449 (2000).
Cal. Democratic Party v. Jones, 120 S. Ct. 2402, 2414 (2000).
Bd. of Regents of the Univ. of Wis. v. Southworth, 529 U.S. 217, 221 (2000).
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II. THE FREE SPEECH CASES

A. Cable Smut

Sexually explicit speech that the Court deems indecent, but not obscene, has
long occupied a First Amendment netherworld-it is not formally unprotected, but
it does not receive the respect accorded other protected speech. The cases have
been complicated by the Court’s ambivalent attitude toward speech sent via
electronic media such as airwaves and telephone. In prior cases, the Court has
suggested that government may effect time-channeling and place-channeling
regulations to protect listeners from smut but may not institute a total ban. Thus,
the Court upheld the FCC’s time limitations on the use of the "seven dirty words"
in FCC v. Pacifica Foundation® but struck down a total ban on indecent but non-
obscene "dial-a-porn” services in Sable Communications v. FCC.> The Court
reasoned that radio and television are unusually assaultive, pervasive, and
accessible to children,'® but calling services requiring use of a credit card are
not."

Application of these precedents to cable television has been ambiguous. The
Court has resisted classifying cable as a form of broadcasting, admitting that
viewers have more power to avoid unwanted cable programming than broadcast
programming, as well as the power to customize cable content to their own liking.
At the same time, the Court has upheld some cable restrictions aimed at indecent
sexual content. In Denver Area Educational Telecommunications Consortium,
Inc. v. FCC (DAETC), for example, a fragmented court, led by Justice Breyer in
part, applied Pacifica to the medium of cable television, holding that the First
Amendment permits government to authorize cable operators to decline to show
indecent sexual programming on leased access channels. However, the Court
held that the First Amendment permits government neither to authorize cable
operators to decline to show indecent sexual programming on public access
channels nor to require that if smut is shown on leased access channels, it must
be segregated and scrambled so that viewers must affirmatively opt in by
requesting to see it.'> Several justices in DAETC would have gone all the way in
one direction or the other. Chief Justice Rehnquist and Justices Scalia and
Thomas favored upholding all three regulations, reinforcing the speech rights of
cable operators, " while Justices Kennedy and Ginsburg favored invalidating all

8. 438 U.S. 726 (1978).
9. 492 US. 115 (1989).
10. Pacifica, 438 U.S. at 748-49.
11. Sable,492 U.S. at 131. :
12. Denver Area Educ. Telecomm. Consortium v. FCC, 518 U.S. 727, 755-57 (1996).
13. Id. at 812-38 (Thomas, J., concurring in the judgment in part and dissenting in part).
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three regulations as violations of the speech rights of cable programmers and
viewers."

In United States v. Playboy Entertainment Group,” the Court tilted in a
direction closer to Justice Kennedy’s approach in DAETC than to that of Justice
Breyer. By a vote of five-to-four, the Court in Playboy invalidated provisions of
a federal telecommunications law that required cable operators either to fully
scramble sexually explicit programming or, if they were unable to do so because
of "signal bleed,"'® to confine such programming to late-night hours when
children were unlikely to view it."” Writing for the Court, Justice Kennedy, joined
by Justices Stevens, Souter, Thomas, and Ginsburg, held the law subject to strict
scrutiny on the grounds that it was content-based and that its time-channeling
requirement significantly restricted cable operators’ speech, even though it did not
impose a complete prohibition: "The distinction between laws burdening and
laws banning speech is but a matter of degree. The Government’s content-based
burdens must satisfy the same rigorous scrutiny as its content-based bans."'®
Justice Kennedy distinguished as "irrelevant" several earlier zoning cases that
permitted regulation of adult theaters,'® writing that "the lesser scrutiny afforded
regulations targeting the secondary effects of crime or declining property values
has no application to content-based regulations targeting the primary effects of
protected speech."”® Justice Kennedy likewise distinguished earlier broadcasting
cases such as Pacifica, reasoning that cable systems, unlike broadcasters, "have
the capacity to block unwanted channels on a household-by-household basis" and
that "targeted blocking is less restrictive than banning . . . ." %

Applying strict scrutiny, Justice Kennedy wrote: "When a plausible, less
restrictive alternative is offered to a content-based speech restriction, it is the
Government’s obligation to prove that the alternative will be ineffective to
achieve its goals. The Government has not met that burden here." Justice
Kennedy found such an alternative in a different provision of the law requiring
cable operators to block undesired channels at individual households upon request
and rejected, at least without a better record, a variety of government arguments

14. Id. at 780-812 (Kennedy, J., concurring in part, concurring in the judgment in part, and dissenting
in part).

15. 529 U.S. 803 (2000). .

16. Signal bleed is a phenomenon in which, because of imprecise or inadequate scrambling, “either or
both audio and visual portions of the scrambled programs might be heard or seen .. ..” Id. at 806.

17. Id.

18. Id at812.

19. See infra notes 38-39.

20. Playboy, 529 U.S. at 815.

21. Id

22. Id. at816.
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as to why such voluntary blocking might be ineffective.

Justice Scalia dissented on the ground that lesser scrutiny should apply to
regulation of commercial exploitation of sexual speech,” a proposition that
Justice Stevens disputed in a separate concurring opinion.” Justice Thomas
concurred separately to express the view that the government might regulate
much sexual cable programming as obscene under the Miller test,” but that its
attempt to regulate merely indecent sexual speech on cable was not defensible.”’

Justice Breyer, the author of the pivotal opinion in DAETC, dissented in
Playboy, joined by Chief Justice Rehnquist and Justices O’Connor and Scalia. **
Justice Breyer concluded that the voluntary opt-out provision was not a "similarly
practical and effective[] way to accomplish [the time channeling provision’s]
child-protecting objective"? and argued for applying a First Amendment narrow
tailoring standard that would afford "a degree of leeway . . . for the legislature
when it chooses among possible alternatives in light of predicted comparative
effects."*

The core issue in Playboy was which default rule should apply when
unwilling listeners or viewers might wish to avoid offensive speech: May
government require the speaker to ensure that the listener or viewer affirmatively
opts in, as a scrambling requirement does, or may the speech be made available
unless and until the listener or viewer opts out, as does a law requiring cable
operators to scramble a live signal at a viewer’s request?*' In cases involving the
mails (Lamont v. Postmaster General of the United States* and Bolger v. Youngs
Drug Products Corp.>), the Court held opt-in regimes unconstitutional, reasoning
that those wishing to avoid Communist propaganda or condom ads should take a
"‘short, though regular, journey from mail box to trash can’" rather than have the
government preempt such mailings in advance.* Playboy, in one sense, simply
extended this principle about home privacy to the cable context: the Court
reasoned that the government had the less restrictive alternative of protecting
children from cable smut by requiring targeted blocking at viewers’ request.” In

m

23. Id. .

24. Id. at 831 (Scalia, J., dissenting).

25. Id. at 828-29 (Stevens, J., concurring).

26. See Miller v. California, 413 U.S. 15, 24 (1973) (setting forth a three-prong obscenity test).

27. Playboy, 529 U.S. at 829-31 (Thomas, J., concurring).

28. Id. at 835-47 (Scalia, J., dissenting).

29. Id. at 840 (Breyer, J., dissenting).

30. Id at841.

31. Id. at 806-07.

32. 381 U.S. 301 (1965) (striking down a federal law under which “communist political propaganda”™
of overseas origin sent through the mail would be destroyed unless the recipient affirmatively requested that
the postal service deliver it). '

33. 463 U.S. 60 (1983) (striking down a federal statute prohibiting the mailing of unsolicited
advertisements for contraceptives).

34. Id.at72 (quoting Lamont v. Comm’r of Motor Vehicles, 269 F. Supp. 880, 883 (S.D.N.Y. 1967)).

35. Playboy, 529 U.S. at 824-27.
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this respect, the reasoning resembled that in the Court’s ruling striking down the
Communications Decency Act’s limitation on indecent speech over the Internet
in Reno v. ACLU, holding that filtering software or other defensive measures were
adequate alternatives to requiring that Internet users take special steps to opt into
sexual websites.”® But the extension of this opt-out default to the cable context
was in another sense a surprise, because DAETC had suggested that cable
resembles traditional broadcast media more than the Internet does: cable involves
"push” rather than "pull" technology and is accessible to children over the same
box as broadcast television.”” Playboy may signal a trend toward a multimedia
First Amendment, in which the Court’s historical partial First Amendment
dispensation for broadcasting increasingly withers and dies-particularly once
future technologies give consumers of on-air broadcasting the capacity to
customize their television viewing and to filter out objectionable content more
easily. 3

A second surprise in the Playboy ruling involved the Court’s strict scrutiny
and ultimate invalidation of a law that burdened but did not ban sexually explicit
but non-obscene speech. In previous "erogenous zoning"* cases, such as Young
v. American Mini Theatres, Inc.”® and Renton v. Playtime Theatres, Inc.,”® the
Court had counted a lesser degree of burden as a mitigating factor, upholding laws
that restricted such speech or made it less practical without banning that speech.
The majority discounted this distinction in Playboy, again subjecting indecent
speech to the usual First Amendment default rules. *' The decision is also noted
for coalitions perhaps unexpected in a sexual speech case: President Clinton’s
appointee, Justice Breyer, joined Chief Justice Rehnquist and Justices O’Connor
and Scalia in dissent, while President Bush’s appointee, Justice Thomas (who, in
the Term’s other sexual speech case, discussed below, joined the majority to
uphold a ban on nude dancing), here joined the speech-protective majority. **

B. Nude Dancing

36. Renov. ACLU, 521 U.S. 844, 854 (1997).

37. Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 743-45 (1996).

38. This bon mot is Laurence Tribe’s. See Laurence H. Tribe, AMERICAN CONSTITUTIONAL LAW 954
(2d ed. 1988).

39. 427U.S.50,72-73 (1976) (upholding a Detroit ordinance banning operation of adult theaters and
bookstores within 1,000 feet of any other such establishment, or within 500 feet of any residential area).

40. 475 U.S. 41, 54-55 (1986) (upholding a law banning adult theaters within 1000 feet of any
residential zone, dwelling, church, park, or school).

41. United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 815 (2000).

42. Id. at 805.
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Does the First Amendment protect the right to dance for an audience sans
pasties and G-string? The Court has now twice held that nude erotic dancing
counts at least barely as speech, but that it is nonetheless regulable by means of
public nudity bans. In Barnes v. Glen Theatre, Inc., the Court upheld an Indiana
public indecency statute enforced against go-go dancers at the Kitty Kat Lounge
but fragmented messily over the applicable standard of review:* Chief Justice
Rehnquist, joined by Justices O’Connor and Kennedy, applied the intermediate
scrutiny of the O’Brien test* but held the statute adequately justified by an
important government interest in public morality.*® Justice Souter agreed that
O’Brien applied but found the statute justified instead as preventing "secondary
effects" such as prostitution and other vice crimes.® Justice Scalia concurred in
the judgment, asserting that no First Amendment scrutiny ought apply at all since
the statute was aimed at the conduct of nudity, whether expressive or not.*’
Justice White, joined by Justices Marshall, Blackmun, and Stevens, dissented in
Barnes, reasoning that strict scrutiny should have applied because the only
possible motive for stopping nude dancing before consenting adults was to short-
circuit the communicative impact of erotic titillation. **

Barnes was apparently so confusing that the Pennsylvania Supreme Court, in
a similar subsequent case, refused to follow any of the Barnes opinions, finding
"no clear precedent," and "no point on which a majority of the Barnes Court
agreed."* Employing strict scrutiny, the state court upheld the free speech right
of an establishment called Kandyland to feature totally nude erotic dancing by
women.” The state court reasoned that the law was not content-neutral but rather
sought to "impact negatively on the etotic message of the dance." *'

In City of Erie v. Pap’s A.M., the Supreme Court reversed and upheld the
statute.”” The Court again fragmented in its reasoning, but this time the vote
against nude dancing was six-to-three.”® Justice O’Connor, writing a plurality
opinion joined by Chief Justice Rehnquist and Justices Kennedy and Breyer,
found, as had the plurality in Barnes, that government restrictions on public
nudity should be evaluated under the O’Brien test as content-neutral restrictions
on symbolic conduct.** She rejected any reading of the Erie ordinance as content-

43. Barnes v. Glen Theatre, Inc., 501 U.S. 560. 567-68 (1991).

44. See United States v. O’Brien, 391 U.S. 367, 377 (1968) (enunciating a four-part test for review
of government regulations that have merely an incidental effect on protected speech).

45. Barnes, 501 U.S. at 567-68.

46. Id. at 582.

47. Id a1572.

48. Id. at 593-96.

49. Pap’s AM. v. City of Erie, 719 A.2d 273, 278 (Pa. 1998).

50. Id. at 280.

51. Id at279.

52. City of Erie v. Pap’s A.M, 529 U.S. 277, 283 (2000) (plurality opinion).

53. Id. at 282.

54. Id. at296.
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based, finding it instead aimed at "combat[ing] the negative secondary effects
associated with nude dancing establishments,"” such as the promotion of
"‘violence, public intoxication, prostitution and other serious criminal activity.”"*
Justice O’Connor found this justification sufficient to satisfy O’Brien, even in the
absence of a specific evidentiary record of such secondary effects within the city
of Erie itself.”

Justice Scalia, this time joined by Justice Thomas, concurred only in the
judgment, reiterating his view that a public nudity law such as Erie’s is a "general
law regulating conduct and not specifically directed at expression” and thus
subject to no First Amendment scrutiny at all.®® He expressed disdain for the
Court’s "secondary effects" rationale: "I am highly skeptical, to tell the truth, that
the addition of pasties and g-strings will at all reduce the tendency of establish-
ments such as Kandyland to attract crime and prostitution, and hence to foster
sexually transmitted disease.™

Justice Souter filed a separate opinion concurring in part and dissenting in
part, stating that he would have vacated and remanded for more evidence.* He
again argued that O’Brien was the right test and secondary effects the right
justification,' but he now insisted that the government should have to prove such
effects rather than merely assert them by hypothesis: “[IJntermediate scrutiny
requires a regulating government to make some demonstration of an evidentiary
basis for the harm it claims to flow from the expressive activity, and for the
alleviation expected from the restriction imposed.”®? He found the evidentiary
record in the case “deficient” under this standard, finding not facts but “emotional-
ism” in the statements made by city council members.®® Justice Souter took the
unusual step of confessing error about his own prior failure to demand an
evidentiary basis for the law in Barnes, pleading, in the words of Samuel Johnson,
"‘Ignorance, sir, ignorance.”"*

Justice Stevens, joined by Justice Ginsburg, dissented, opposing the
plurality’s. extension of the "secondary effects” test from the Court’s earlier
erogenous zoning cases to what he characterized as an impermissible "total ban"

55. Id. at291.

56. Id. at297.

57. Id. at296-302.

58. Id. at 307-08 (Scalia, J., dissenting).

59. Id. at310.

60. Id. at 310-11 (Souter, J., concurring in part and dissenting in part).
61. Id

62. Id at313.

63. Id at314.

64. Id. at 316 (citations omitted).
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on a medium of expression.* Echoing Justice Scalia’s hunch, but to opposite
effect, he also criticized the plurality’s lenient application of that test: “To believe
that the mandatory addition of pasties and a G-string will have any kind of
noticeable impact on secondary effects requires nothing short of a titanic surrender
to the implausible.””® _

Three observations are worth noting in Pap’s. First, the Court continues to
carve out, de facto, a less-than-fully protected First Amendment status for erotic
but non-obscene speech. The Court uses the rationale of content-neutral
“secondary effects” to uphold otherwise content-based statutes whose political
counterparts would readily be struck down; no one, for example, would sustain a
ban on political rallies because they tend to be associated with litter and fistfights.
Second, by converging on the secondary effects rationale in Pap’s, the Court
abandoned, apparently as an isolated anomaly, the view that morality alone was
a good enough content-neutral reason to uphold a regulation of speech; morality
may be a good enough reason to prohibit sex (as in Bowers v. Hardwick®™) but not
to stop its arousal through expression. Third, the Court was cavalier toward the
empirical record of harm underlying this prohibition of sexual speech, in contrast
to other areas such as the regulation of commercial speech, in which it has
interpreted even intermediate scrutiny to require strong evidence that the
government’s justification is powerful and genuine-a point emphasized by Justice
Souter in his partial dissent.

C. Campaign Finance

As controversy about political money swirled around the election year, the
Court gave no comfort to those who would deregulate campaign finance through
the force of the First Amendment, but also made no new law to encourage those
who would seek permission to enact additional campaign finance reform. Recall
that in its decision in Buckley v. Valeo, the Court split the difference between
treating campaign spending as more like voting, in which case government may
intervene to promote equality among citizens, or more like speech, in which case
it may not.® The Court applied strict scrutiny to invalidate limits on political
expenditures by candidates or their supporters acting independently of their
campaigns® but used modified heightened scrutiny to uphold ceilings on the dollar
amounts of campaign contributions.” The Court reasoned that the only plausible
justification for expenditure limits was sheer redistribution of speaking power,
which it deemed impermissible in the marketplace of ideas, even if such

65. Id. at 319 (Stevens, J., dissenting).

66. Id. at323.

67. 478 U.S. 186 (1986).

68. Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam).
69. Id. at 39-59.

70. Id. at 23-36.
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governmentally induced transfers are permissible in other markets.”! However, the
Court also suggested that contribution limits could permissibly be justified as
limiting the actuality or appearance of “corruption,” by which the Court meant
disproportionate influence or the exchange of a political quid pro quo.”

Buckley steered between two poles of the policy debate: whether to treat all
restrictions on political money as restrictions on speech and invalidate them unless
justified by empirically powerful demonstrations that they avert serious harm, or
to defer to all restrictions on political money as mere market regulations. The last
time the Court reviewed a campaign finance law before the October 1999 Term,
it invalidated an expenditure limit. In Colorado Republican Federal Campaign
Committee v. FEC, by a vote of seven-to-two, the Court held that political parties,
like individuals, candidates, and political action committees, have a First
Amendment right to make unlimited expenditures so long as their actions are
independent of any candidate’s campaign.” In that case, only Justices Stevens and
Ginsburg would have permitted broad expenditure limits to “level the electoral
playing field”;” Chief Justice Rehnquist and Justices Scalia, Kennedy, and
Thomas would have held a party’s campaign expenditures constitutionally
protected whether independent of a campaign or frankly coordinated with it,”
while Justices Breyer, O’Connor, and Souter viewed independent expenditures as
protected, suggesting, without deciding, that coordinated expenditures might well
be subject to permissible regulation as de facto contributions.”

This Term, in Nixon v. Shrink Missouri Government PAC , the Court upheld
a contribution limit against First Amendment challenge.” The majority strongly
adhered to its Buckley methodology, reinforcing its distinction between expendi-
tures and contributions, over the dissent of three Justices who would have
abandoned that distinction in favor of greater First Amendment scrutiny of all
government efforts in this area, whether regulations of expenditures or contribu-
tions.™ The case involved a challenge to Missouri’s limits on contributions to
candidates for state office.”” A candidate for state auditor challenged the $1,075
limit on any individual contribution for that office, arguing that even if the $1,000

71: Id. at48-49.

72. Id. at26-27.

73. Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 608 (1996).

74. Id. at 609 (plurality opinion by Breyer, J.) (describing the Federal Election Campaign Act of 1971
as designed “to level the electoral playing field by reducing campaign costs”).

75. Id. at 626-31 (Kennedy, J., concurring in the judgment and dissenting in part); id. at 631-44
(Thomas, J., concurring in the judgment and dissenting in part).

76. Id. at 623-26 (plurality opinion).

77. Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377 (2000).

78. Seeid.

79. M. at381.
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1 do not dispute for a minute that the state has the authority to protect women
and anyone else entering healthcare facilities from coercive activity, from
obstruction, and even loud and noisy and abusive things that may be
upsetting. I have no doubt at all of that. And I was not upset by some of the
earlier abortion protest cases in which, in the context of an injunction, the
Court issued restrictions on protesters whom courts found abused the right of
free speech to engage in coercive and abusive and obstructive tactics. Those
injunctions went beyond what ordinary citizens have to put up with, but
that’s because these people had already shown themselves and been proven
in court to be abusing the right. Hill v. Colorado is about people who have
never done that. We're talking about entirely peaceful people who are simply
trying to communicate an idea to someone on a public street about an issue of
importance. .

Now Kathleen covered very well one of the ways in which Hill v.
Colorado inverted ordinary free-speech principles, that is by rejecting the
principle that it is the person—it’s the unwilling listener—who has the burden
of action, and not the speaker. In this case, if I'm eight feet away, and that’s
approximately my distance here from Professor Kmiec, I have to get
affirmative permission from him before I can move forward and offer him a
leaflet. Ordinarily it is my right as a speaker to speak, and it is Doug’s
obligation if he doesn’t want to hear me to go the other way. This is the first
major case that I can think of that rejects that. It says the state can presume
that Professor Kmiec does not want to have my leaflet and prevents me from
offering it to him without express particular permission.

Second is the extraordinary breadth of this law in comparison to its
legitimate objectives. Again, the state has an absolutely legitimate purpose
in making sure that women who are going into these facilities are able to do
so while not obstructed and not harassed. But look how much farther the
statute goes than that legitimate objective. If there’s any tailoring require-
ment at all, this statute is grossly overbroad.

A third problem, and it seems to me this is so clear, is the abuse of the
idea of content neutrality. The Court said that this statute is content-neutral.
I just literally cannot see how they could possibly come to that conclusion. If
I walk up to Professor Kmiec and I ask him “what time is it” or “what do you
think the weather is like,” that’s permitted under the statute. If I walk up to
him and say, “do you know what you’re getting into in that clinic,” then it is
prohibited. You cannot tell, other than by the content of what I say, whether
the law is being violated or not. Now if that is not content-based, I just do not
know what “content-based” could possibly mean.

Now what the Court does is quote, and here I want to agree with Akhil
about precedent being distorted, Ward v. Rock Against Racism,® a case in

3.

748

Ward v. Rock Against Racism, 491 U.S. 781 (1989).
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which content didn’t matter. The Court says in sloppy language that the
question of content neutrality has to do with whether the government is
suppressing speech because of disagreement with its message. But that turns
content neutrality into viewpoint neutrality. Now maybe there might be some
arguments about moving in that direction. I mean, I’d like to see them. If the
Court wanted to move in that direction, they could perhaps make some
arguments, but they didn’t do that. The Court simply elided the difference
between content and viewpoint and pretended that this was a statute which
was content-neutral. And then finally, the Court had an extremely naive
attitude toward the formal neutrality of this law. And here I would like to
draw the contrast more sharply between Hill v. Colorado and the Santa Fe
case, the football prayer case, because the two cases are so similar but come
out exactly opposite. Both of them involve formally neutral laws. In Hill, you
have a restriction on speech. In Santa Fe, you have a permission for speech.
Neither case specifies what the message is. In Hill they refer to signs and
leaflets and protest, counseling and education. Now that could be about
anything. Just as in the football prayer case, a message or invocation could
be about anything. If the Court accepts that formal neutrality in both cases,
that’s fine. Or if it looks behind the formal neutrality in both cases, that’s
acceptable. But it is not acceptable for the Court to look behind the formal
neutrality when it approves of the law and disapproves of the speech and does
not look behind the formal neutrality in the other.

Let’s look further at the comparisons. In Santa Fe, the Court made a
great deal of the fact that the words used suggested prayer. Invocation was a
hint of prayer. Now it says invocation or message, but they said the only
specific word used was invocation. That means what they really had on their
mind was prayer. In Hill, the Court refers to protest, counseling, or
education. The word “protest” is as suggestive of the viewpoint of being
against something as the word “invocation” is of prayer. Similarly, in Santa
Fe they made a great deal about the purpose of the law having to do with
solemnizing the football game. That’s kind of a sham for prayer, right? But
there was a purpose statement in Hill v. Colorado as well, and the purpose
referred to a balancing of a person’s right to protest against certain medical
procedures with another person’s right to obtain medical counseling and
treatment.

So the very purpose statement enacted in Hill specifically refers to people
who were protesting against certain medical procedures. How many medical
procedures are there that there are protests about? It’s obvious that this is a
statute about one and only one thing: namely, an abortion protest. And yet
the majority says in Hill that this law “applies equally to used car salesmen,
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animal rights activists, fundraisers, environmentalists, and missionaries.
Each can attempt to educate unwilling listeners on any subject, but without
consent may not approach within eight feet to do so.”* Contrast that to the
Court’s statement in Santa Fe: “The District nonetheless, asks us to pretend
that we do not recognize what every Santa Fe High School student under-
stands clearly~that this policy is about prayer.”> Well, I say every person on
the street at the abortion clinic understands that the Hill statute is about
abortion protest, just as much as the high school students in Santa Fe
understood.

My preference is to resolve both of these cases in favor of the free speech
right. But I could put up with almost either rule. What I can’t put up with,
and what I do think we shouldn’t put up with, what I think is deeply
shameful, is when a different rule is applied to one kind of speech than
another, simply because of the political preferences of the Justices.

PROFESSOR KMIEC: Jan Crawford Greenburg of the Jim Lehrer Newshour now

MS.

has questions for you both.

GREENBURG: I'd like to stay on Hill because I think this discussion is just
fascinating and really helpful. Obviously, in Hill Scalia says basically, “the
deck is stacked and we’re going to look at regulations differently where
abortion is concerned.” Kennedy, as you noted, said their predecessors surely
would never have agreed with restrictions on protests at lunch counters. And
Justice Kennedy said that if this grave error in analysis persists, it will greatly
reduce free and open discourse in public forum. So I would like to open this
up and continue this discussion. Do you all agree that perhaps this is the
most blatantly erroneous case of the term? Do the other panelists agree with
Professor McConnell’s very strong remarks?

PROFESSOR TRIBE: Well, I don’t know. There are quite a few candidates for

most blatantly erroneous, but it’s right up there. I thought Kathleen’s
remarks were brilliant and wonderful, but I thought she was milder than she
should have been on Hill, because I don’t think it was a difficult case. I think
it was slam-dunk simple and slam-dunk wrong.

Now while I have the floor for a second, let me just say [ don’t think it’s
quite right that this is the first case where the Court, in a free-speech context,
got it backwards in terms of opt-in and opt-out. Unfortunately, I lost the first
such case, and Kathleen worked on it with me. It was a case called Heffron
v. ISKCON * and it was not as blatant as this one, but basically there was a
rule that said that if you wanted to distribute literature in the state fair in
Minnesota, and it was mostly about religious distribution, you had to do it
from a fixed booth. And I made the argument that the rule meant that you

4.
3.
6.
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had to, in effect, get permission. That is, if people didn’t want to be seen
going into these booths, they’d never get this literature. So you had to let
these people walk around and just hand it out.

This put the burden the other way, as in Lamont,” where you had to
virtually say, you know, “Hello, I'm a commie. I want to get that informa-
tion.” The Court gave very short shrift to our argument. Indeed, the entire
treatment of that argument—which was, I thought, the whole argument in the
case—was in one footnote by Justice White in which he said, “the argument is
interesting, but it lacks force.”

DEAN SULLIVAN: Which we thought was bad at the time, but years later when
we lost Bowers v. Hardwick® and Justice White said, “your argument is
facetious at best,” we kind of longed for the days of “interesting but has little
force.”

PROFESSOR McCONNELL: But at least in that case the government’s
justification was not that the person didn’t want to receive the literature.
They had other justifications.

PROFESSOR TRIBE: They had other ones, but the dominant one was that people
don’t want to be bothered. But I do agree this is worse.

MS. GREENBURG: In light of that, when we’re talking about the most
erroneously decided case of the term, is this, as Justice Kennedy raises the
fear, potentially the most grievous in the impact on the law in a free and open
discourse? What's the effect of this going to be?

DEAN SULLIVAN: I don’t think so at all. The Court has created a kind of
curtilage rule for houses and abortion clinics which it doesn’t really apply
elsewhere in the public forum. Go back to Frisby v. Schultz,’ which upheld
a law the Court construed to be a ban on targeted picketing by people who
were on public forum- property, the streets and sidewalks, but who were
standing stationary outside of homes yelling at the owners. It happened to be
a case in which part of the yelling was abortion protest, but that was just an
accident. The Court has not accepted targeted picketing outside ahome. And
similarly, in the line of abortion protest cases, it’s created a kind of curtilage.
It’s almost a property rule that says that in the physical vicinity of certain
places where people have this interest in privacy and repose—and maybe the
justices are sympathetic, as Nina Totenberg suggested, to an interest in
privacy- this curtilage is protected. And maybe that did drive Reno v.

7. Lamont v. Postmaster Gen. of U.S., 381 U.S. 301 (1965).
8. Bowers v. Hardwick, 478 U.S. 186 (1986).
9. Firsby v. Schultz, 487 U.S. 474 (1988).
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Condon," which held that it’s okay for Congress to stop states from selling
your driver’s licenses to commercial vendors.

It seems to me that’s very palatable, and the Court hasn’t extended this
sort of opt- in rather than opt-out principie to any other part of the public
forum. So it may be that it’s spawned by the abortion controversy, but it
doesn’t have that much generative power for the rest of the public forum or
the First Amendment. Usually the Court goes the other way. Look at Reno
v. ACLU," which says that you have to opt out of bad speech on the Internet
by hiring Cyber Patrol or some other filter software instead of having
government keep the indecent speech from coming into your home.

PROFESSOR TRIBE: With all due respect, I don’t think this position will

immediately be generalized. I agree the problem is under-inclusivity, not
over-inclusivity, and it might be limited to homes and hospitals, and maybe
only certain kinds of hospitals. But I think, in terms of the civil peace that
was brilliantly exemplified by the union of right and left in the flag burning
cases, and in terms of the way in which that kind of agreement, notwithstand-
ing different ways of viewing the substance of the speech involved, could
generate nearly a decade or more of consensus about free-speech cases, that’s
what may begin to break down as a result of the feeling of bad faith that a
case like this generates.

PROFESSOR CHEMERINSKY: I’'m a dissenting voice on the panel here because

I think the result was correct in this case, but I'm troubled by the rationale
that was given. I think that there is something unique about the area outside
abortion clinics when you look at what goes on there. There is a need to
protect women who are entering these facilities. There’s a need to protect
entrances and exits to the facilities, and I think all of the Supreme Court cases
in the last ten years about abortion clinics access have been about this.

Now I wish the Court had written it more explicitly that way, in terms of
compelling interest. Where I become concerned is where the Court tried to
find a content-neutral regulation, and the problem is the whole doctrine of
content neutrality right now is quite confused. You can say that this law is
facially content-neutral. It doesn’t specifically identify the topic of the
speech. It doesn’t identify viewpoint so it fits as content-neutral. But the
Court is not consistent in saying that you look only at the face of the law.
Think of City of Renton v. Playtime Theatres" or Erie v. Pap’s A.M." where
the Justices say “even though the law is facially content-based, if it has some
other purpose, it will be treated as content-neutral.” You could do the same
thing here, but it doesn’t make much sense. So I think this case further adds

10.
. Reno v. Am. Civil Liberties Union, 521 U.S. 844 (1997).
12.
13.
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to the confusion about content neutrality, but it’s the right decision about a
need to protect people in a very unique environment.

PROFESSOR AMAR: And note the link, Jan, between what Erwin just said about
watering down the meaning or confusing the meaning of content-based
regulation and what Larry said much earlier about reasonable suspicion.
Larry says instead of basically saying reasonable suspicion means something
different in this place, it is much better to say we’ve got different rules for

. schools, and the suggestion was we might have different rules for hospitals.
But once you hear Kathleen saying it’s kind of privacy-based, and she invoked
a Fourth Amendment word, curtilage, broader contexts and ideas of privacy
come into play. The Court should have simply said there are special rules for
special places, like hospitals where very vulnerable people are about to have
a very serious procedure and you shouldn’t basically add insult to their injury.
Maybe they don’t want to actually have this procedure, but it’s medically
necessary. You know, there are all sorts of tragedies that people have, and
there are places basically where they have this right to be left alone. Don’t
call it content-neutral though.

A final thought. T do think that just as it may be difficult to actually
regulate the entirety of the world under the Fourth Amendment by insisting
that all searches and seizures have warrants or even probable causes or even
individualized suspicion--think about metal detectors at airports and in
courtrooms and border searches and a million other things--I think it’s
actually quite hard to insist on content neutrality, especially because the
Supreme Court’s rules themselves are not content-neutral and can’t sensibly
be so. So there may be actually something to be said for moving to viewpoint
neutrality as the over-arching standard, to which Michael suggested he was
at least open.

PROFESSOR KMIEC: But I think, as Michael’s comments illustrated, this
statute would have a hard time even under a viewpoint-neutrality basis, given
the preamble of that statute which was clearly directed at profests against a
highly controversial medical procedure. Presumably, gathering in praise of
the procedure is all right. Perhaps we’re struggling here to devise special
rules for medical clinics and houses, when the Court in this instance does not
deserve the benefit of the doubt.

MS. GREENBURG: Another thing that was picked up in Hill, and it’s something-
that Nina mentioned at lunch and various commentators have said, is that
Roe' is now hanging by one thread and abortion could be in the balance.

14, Roe v. Wade, 410 U.S. 113 (1973).
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And several people have pointed to Justice Kennedy’s language, not only in
the Stenberg" case but also in his dissent in Hill, in which he accuses the
majority of basically violating the spirit of Casey that, where the machinery
of the state is not operative in early term, that it’s a moral discussion. And
now the majority in Hill basically said moral debates aren’t that important,
even where someone wants to pass out a little leaflet. So do you see Ken-
nedy’s comments in Hill as evidence that he may be wanting or willing to
rethink his position in Casey, or is Justice Kennedy, as Dean Sullivan said,
just the most pro—First Amendment Justice on the Court now and he’s just
outraged by these developments?

DEAN SULLIVAN: Well, I'll take a flier. I think there’s almost no chance the

Court will reverse Roe v. Wade in the near future, no matter what happens to
the appointments. It’s not going to go there. It’s not going to revisit that.
It’s not going to reopen that, understanding Roe to mean the criminalization
of abortion procedures under statutes that would allow women to be
sent—pregnant women to be sent—to jail will not be accepted by the Court.
That doesn’t mean that the future Court won’t uphold more regulations
of abortion. And after all, Justice O’Connor, who provides the crucial vote
in Stenberg, said you could write a partial-birth abortion ban that she would
uphold, as long as it had enough of an exception for the health of the mother.
So I think that opponents of abortion may get some more victories of a kind
in which the state can have a law actually survive the undue-burden test.
Remember Casey, of course, overruled a whole line of cases invalidating
regulations, but I think the permit-but-discourage-regulation-but-don’t-ban
regime is probably the compromise that’s here to stay no matter what happens
to the Court. So at most, there can be sort of a marginal shift toward the
anti-abortion side. That’s my prediction. I don’t know if you agree.

PROFESSOR McCONNELL: I do have a sense that Justice Kennedy may be

desperately trying to be a voice of genuine compromise on the issue of
abortion where the state’s power is not being wielded to prevent it, but on the
other hand, where the genuinely serious moral question of abortion is one
which can be fully ventilated in our society without having it shutdown. That
seems to me to be a tremendously honorable position.

PROFESSOR TRIBE: I think Kathleen is being too optimistic from the point of

view of a pro-choice person and too pessimistic from the point of view of a
pro-life person. I think one loads the dice when one says “allowing pregnant
women to be sent to jail for having abortions.” No, we’re not going there. I
do think, with a new Justice replacing somebody like Stevens with views
something like where Kennedy’s are right now, we would have a world in
which vastly more restrictions on abortion would be routinely upheld, and the
compromise of Casey is extremely delicate.
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PROFESSOR JAMES: The comments have tracked remarkably well with the
questions, except for one for Professor Sullivan on the Playboy'® case. What
effect would worldwide broadband access to information have on free speech
law, specifically the government’s interest in limiting access to sexu-
ally-oriented speech?

DEAN SULLIVAN: Okay. That’s a really important question, and I think that
this is a Court where they don’t write with quill pens anymore, but they didn’t
start putting URLSs in their opinions until very recently. And yet in Reno v.
ACLU, the Court understood the Internet creates an environment in which the
barriers to entry and the cost of transmission of information are dramatically
lowered. This is democratizing. This is a world in which free speech
abounds and in which we should be very slow to recognize any government
power to limit speech here, because there are all these means of self-help in
this kind of metaphysical world of freedom of speech that extends around the
globe. It should be up to the listener to control household by household what
he or she or his or her children listen to, and not up to the government. If
that holds from Reno v. ACLU, it suggests it’s going to be very difficult for
the government to put preemptive regulations into place. So I think that so
far the Court’s view is going to be somewhat Libertarian in this domain.

PROFESSOR KMIEC: We turn now to our final panel. It is an excellent one. It
is the panel presentation by Dean Varat at U.C.L.A. with regard to the
Dormant Commerce Limitations and the Law of Preemption.

16. United States v. Playboy Entm’t Group, Inc., 529 U.S. 803 (2000).
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