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gradually yield over time as each state’s fee-splitting rules are reformed in
accordance to this hypothesis.

LegalZoom has already begun this process of reformation.'*® For example,
when the ABA formed the Commission on the Future of Legal Services in 2014
in an effort to “drive enhancements and improvements in the delivery of legal
services” and to determine “what more the legal profession can do to serve the
poor, near poor, and middle income,”'?” it solicited public comments for
consideration in its Alternative Business Structures Issues Paper.'*® LegalZoom
submitted a comment letter reminding the Commission of its core mission: “to
create a new model for the delivery of legal services.”'>” The letter asserted that
the “alternative business structure is truly that new model,” because alternative
business structure firms “can be fueled by corporate investment,” can harness
technological innovations, and are “better suited to open up access to legal
services in a way that we have not seen in the U.S.”"** LegalZoom also
reminded the Commission of its alternative business structure license in the
United Kingdom and held this license up as an example of what legal services
can look like in the United States."'

Of course, addressing the prohibition against fee-splitting in each of the
fifty states would be an uphill battle. But the comment letter shows that
LegalZoom has a United States alternative business structure model in the
forefront of its mind and that it will work to bring this model stateside. Thus,
after adding the fee-splitting rules to our diagram, Appendix C shows the fee-
splitting rules (red line) eventually and gradually relaxing (moving up), and
allowing LegalZoom to utilize its capabilities (blue line) in solving solution
shop-type problems in the United States, as it can now do in the United
Kingdom."** The yellow square in Appendix C indicates the point at which the
fee-splitting prohibitions no longer bar LegalZoom from realizing its full
capability in any state in the United States.'>® Note, however, that LegalZoom
would be able to practice in an alternative business structure model as each state
allows it, and the company would not have to wait to reach the yellow square.

16 See AM. BAR ASS’N, COMMENTS—ALTERNATIVE BUSINESS STRUCTURES ISSUES PAPER,
https://www.americanbar.org/groups/centers_commissions/commission-on-the-future-of-legal-
services/Comments4.html (last visited Dec. 12, 2016).

27 William C. Hubbard & Judy Perry Martinez, Foreword, 67 S.C. L. REV. 191, 191 (2016).

1% See AM. BAR ASS’N, supra note 1.

'% Edward Hartman, Chas Rampenthal, & James Peters, Comment on Alternat e us ness
Stru tures ssues aper 1 (May 6, 2016), https://www.americanbar.org/content/dam/aba/images/offi
ce_president/LegalZoom_abs.pdf.
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C. Adding Unauthorized Practice of Law Regulations (Appendix D)

Unauthorized practice of law regulations also stand in the way of
LegalZoom’s innovation in the legal field."** Unlike fee-splitting prohibitions,
which affect only solution shop-type problems, unauthorized practice of law
regulations can be a barrier at any level of the market.'”” The enforcement of
unauthorized practice of law regulations occurs on a state-by-state basis. It also
varies in intensity over time, considering sparse prosecutorial resources and
varying levels of concern over the issue in the organized bar.'*°

Additionally, as LegalZoom is a disruptive innovation, we can expect that
the organized bar did not mind that LegalZoom took market share at the low end
of the market with its form wills and other simple documents—recall that
established integrated steel mills were “almost relieved to be rid of the rebar
business.”"’ Similarly, as unauthorized practice of law enforcement primarily
depends upon the interest of the organized bar of a state,"*® LegalZoom should
have seen little resistance to its entry to the lower markets.

Indeed, this was the case."”’ Established firms “initially ... paid little
attention to the provision of legal services via the Internet,” allowing
LegalZoom to go “about building their businesses and improving their forms
and software with little notice or attention from the organized bar.”'*’ Since
LegalZoom “was not . . . competing with private lawyers” initially—making it
“the classic Christensen disruptive technology”—established firms were
unconcerned with the company and did not seek to have unauthorized practice
of law actions brought against it."*!

However, as LegalZoom’s capability began to rise, some organized bars
sought to enjoin their activities through unauthorized practice of law
litigation."** The earliest state bar determination of LegalZoom’s unauthorized
practice of law was made in 2008 when the North Carolina State Bar issued a
cease and desist letter to LegalZoom.'** The State Bar found LegalZoom to be
engaged in the unauthorized practice of law, and LegalZoom challenged this
finding by asserting that “document preparation and filing” does not constitute

i: THE INNOVATOR’S DILEMMA, supra note 17, at 89.
1d.

138 See generally AM. BAR ASS’N, supra note 1, at 16-32 (describing the history of enforce-
ment of unauthorized practice of law regulations).

7 THE INNOVATOR’S DILEMMA, supra note 17, at 89.

18 See, e.g., AM. BAR ASS’N, supra note 1, at 17-18.

39 BARTON, supra note 10, at 89.

140 Id

' Id. at 90.

2 See id.

' See LegalZoom.com, Inc. v. North Carolina State Bar, No. 11-CVS-15111, 2014 WL
1213242, at *2 (S.E. 2d. Mar. 24, 2014). See generally BARTON, supra note 10, at 91-92, for a de-
scription of North Carolina.
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the unauthorized practice of law.'** The North Carolina State Bar did not sue to

enjoin LegalZoom’s practices until approximately 2012.'* The court repeatedly
declined to rule on the unauthorized practice of law issue by citing the lack of a
developed factual record.'*®

The case eventually settled, and as part of the settlement, the North
Carolina State Bar agreed to support a bill modifying the state’s definition of
“practice of law.”'*” This bill exempts from the definition of “practice of law”
the “operation of a Web site by a provider that offers consumers access to
interactive software that generates a legal document based on the consumer’s
answers to questions presented by the software,” subject to conditions, including
that the consumer can see the blank template before paying for it; a North
Carolina attorney reviews the blank template; the online company provides a
disclaimer and discloses its name; and the online provider does not disclaim
warranties or put a forum selection clause in the terms of service.'** The bill was
signed into law in June 2016, all but permanently ending any potential
unauthorized practice of law challenges to LegalZoom in North Carolina. This is
similar to the Texas Legislature’s override of Parsons Technology, allowing
Quicken Family Lawyer and other software providers to continue business in the
state of Texas."’

Similarly positive outcomes for LegalZoom (albeit without the sweeping
legislative override) occurred in Washington, when LegalZoom and the state
“settled by paying $20,000 in costs and agreeing not to violate Washington law,
while continuing to operate in the state with no changes in its business
practices,””’ and in South Carolina—where the state’s Supreme Court
“approved the company’s business practices” and found that its documents
“were like ones already offered by various state and local agencies.”'** Rare is a
court’s finding of unauthorized practice of law by LegalZoom, although the
United States District Court for the Western District of Missouri did find that
LegalZoom engaged in the practice of law, mainly because “LegalZoom
employees intervene at numerous stages of the so-called ‘self-help services.””'™

144 LegalZoom.com, Inc., 2014 WL 1213242.

% 1d. at *3.

1 See id. at *9-10.

"7 Joan C. Rogers, Settlement Allows LegalZoom to Offer Legal Services in N.C., BLOOMBERG
BNA (Nov. 18, 2015), https://www.bna.com/settlement-allows-LegalZoom-n57982063694/.

2016 N.C. Sess. Laws 60.

' House Bill 436/S.L. 2016-60, NORTH CAROLINA GENERAL ASSEMBLY, (Dec. 15, 2016),
http://www.ncleg.net/gascripts/billlookup/billlookup.pl?Session=2015&BillID=H436.

'3 Unauthorized Practice of Law Comm. v. Parsons Tech., Inc., 179 F.3d 956 (5th Cir. 1999).

'SI BARTON, supra note 10, at 91.

152 Terry Carter, LegalZoom Business Model OK’'d By South Carolina Supreme Court, ABA J.
(Apr. 25, 2013), http://www.abajournal.com/news/article/LegalZoom_business model okd by sout
h carolina supreme court/; see also BARTON, supra note 10, at 91.

'3 Janson v. LegalZoom.com, Inc., 802 F. Supp. 2d 1053, 1064 (W.D. Mo. 2011); see also
BARTON, supra note 10, at 91 (describing same).
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However, LegalZoom quickly settled that case and was allowed to continue
doing business in the state.'>*

In short, unauthorized practice of law regulation, in and of itself, is unlikely
to actively prevent LegalZoom from doing business at its current level in the
United States.'” In the event that a lawsuit alleging the unauthorized practice of
law succeeds, legislative overrides, as in Texas in Parsons Technology or in
North Carolina in North Carolina State Bar, would likely soon follow.'*®

Rather, the threat of unauthorized practice of law enforcement against
LegalZoom’s current practice represents both uncertainty and liability in the
form of potential litigation expenses.'”’ Indeed, LegalZoom listed several
unauthorized practice of law proceedings against it in its S-1 filing’s
“Commitments and Contingencies” section when it considered going public.'*®

Thus, when adding the threat of the enforcement of unauthorized practice
of law regulations to LegalZoom’s Innovator’s Dilemma model (see Appendix
D), it appears as a dotted (pink) line beneath each of the value-adding process
problem lines. It is dotted because the risk is unlikely to be a true barrier to
innovation in the value-adding process problem space, as LegalZoom typically
prevails in unauthorized practice of law actions. Rather, instead of a true barrier,
these actions burden LegalZoom with a hindrance in the form of uncertainty and
expense. The lines drop off in the future, as state bars will likely tire of pursuing
enforcement actions against LegalZoom for these low-market products,
especially as a body of caselaw authorizing LegalZoom’s actions accumulates.

However, note that the line representing the enforcement of unauthorized
practice of law regulations becomes solid as LegalZoom moves toward solution
shop problems in the United States. This represents my hypothesis that
organized bars will be hesitant to allow LegalZoom’s entry into the higher-end
legal market. Even after fee-splitting regulations give way and allow LegalZoom
to partner with a law firm, the organized bars will still be hesitant to cede this
ground, as it threatens their entire existing model. Thus, they will attempt to rein
in LegalZoom using unauthorized practice of law regulations.

Additionally, future technology may allow LegalZoom to automate
processes currently reserved for solution shops.'” This would remove the

'3 Debra Cassens Weiss, LegalZoom Can Continue to Offer Documents in Missouri Under
Proposed Settlement, ABA J. (Aug. 23, 2011), http://www.abajjournal.com/news/article/LegalZoom
_can_continue_to_offer documents_in_missouri_under proposed_settle/; see also BARTON, supra
note 10, at 91 (describing same).

i: North Carolina Lawyers Weekly, supra note 24.

Id.

%7 Gene Quinn, LegalZoom Sued in Class Action for Unauthorized Law Practice, 1P
WATCHDOG (Feb. 9, 2010), http://www.ipwatchdog.com/2010/02/09/legalzoom-sued-in-class-
action-for-unauthorized-law-practice/id=8816/.

'8 See LegalZoom.com, Inc. Form S-1, SEC, at F-24-F-28 (May 10, 2012), https://www.sec.go
v/Archives/edgar/data/1286139/000104746912005763/a2209299zs-1.htm.

' Heleigh Bostwick, What Kind of Business Methods Can You Patent?, LEGALZOOM, https://
www.legalzoom.com/articles/what-kind-of-business-methods-can-you-patent.
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protections of the fee-splitting rules because there would be no need for
LegalZoom to partner with another company; its computers would handle the
work, and thus there would be nobody with whom to split the fee. In this
scenario, the organized bar would certainly fall back to unauthorized practice of
law regulations in an effort to protect this traditional market segment.

However, just as LegalZoom has its sights set on reforming the fee-
splitting prohibition by enacting alternative business structure rules in the United
States, LegalZoom will eventually overcome most, if not all, unauthorized
practice of law obstacles in its path, either by winning or settling court cases, or
through legislative overrides.'®® Thus, the artificial restrictions imposed by fee-
splitting prohibitions and unauthorized practice of law regulations will
eventually cease to hinder LegalZoom’s capabilities. This point is represented in
Appendix D by a yellow triangle.

D. Adding New Market Versus Low Market Disruption (Appendix E)

A final dimension in the application of The Innovator’s Dilemma
framework is the spectrum from new market disruptors to low market
disruptors.'®' In a new market disruption, the disruptor is creating a new market
for its product—customers could not afford the product offered by the
established firms.'®® Conversely, in a low market disruption, the disruptor
entices customers at the low end of the established firm’s base with lower prices
and “good enough” products.'®

Appendix E adds the spectrum between these two modes of disruption, and
shows that LegalZoom is a hybrid—it is both a low market and a new market
disruptor.'® At the low end of the complexity scale—simple documents such as
form wills—LegalZoom trends toward being a new market disruptor. Before
products like LegalZoom came to market, the services of a lawyer were too
expensive for many Americans to afford, as “even relatively inexpensive
lawyers charge quite a bit by the hour or transaction, and even for
straightforward work[,] those hours add up.”'® Thus, at the time when
LegalZoom began offering simple documents, “anyone willing to incorporate
their company or write their will on the Internet was very unlikely to be able to
afford a lawyer anyway.”'®® LegalZoom created the market for online, low cost
legal forms—these needs were unmet by the law firm model. This classic
example of a new market disruptor is represented in Appendix E by the light
blue color.

' North Carolina Lawyers Weekly, supra note 24.

1" THE INNOVATOR’S DILEMMA, supra note 17, at 2.

'2 THE INNOVATOR’S SOLUTION, supra note 39, at 44-46, 49.
' Id. at 45-47.

1 See infra Appendix E.

15 BARTON, supra note 10, at 90.
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However, as time goes forward and LegalZoom becomes “good enough” at
more complex legal services, it will also begin to threaten the low market of
established firms’ work, rather than create a market on its own.'%” For example,
Benjamin Barton hints that certain Big Law transactions, which “work off of
templates,” could eventually be disrupted by LegalZoom-type interactive
forms.'®® Thus, as current established firm customers realize that LegalZoom
offers the service they would have purchased from the firm, they “[will] be
happy to purchase a product with less [but good enough] performance,” as they
can get it at a lower price.'” This is a classic example of a low market
disruption—the customers would have hired an attorney but for LegalZoom’s
“good enough” product and lower price.'”’ These services are represented in
Appendix E by the dark purple color.

Of course, there are hybrid disruptors, which show both new market and
low market tendencies.'”’ LegalZoom is certainly a hybrid, especially toward the
low and middle end of the market. In the wills space, for instance, there are
some customers who would not have written a will at all but for LegalZoom.'”?
However, there are also some customers who would have hired a lawyer, but
then found LegalZoom—indeed, LegalZoom is “crowding into the market and
hurting small firm and solo practitioners.”'”® This is both a new market and low
market scenario—LegalZoom is both servicing customers who would not obtain
legal assistance otherwise and taking customers from established firms. This
hybrid nature is represented on Appendix E by the light green color.

Note that neither the solid light blue nor the solid dark purple areas of
Appendix E indicate absolutes—LegalZoom remains a hybrid at each end.
Rather, the spectrum on the chart stands for the hypothesis that as the
complexity of the legal problem increases, it becomes more likely that
LegalZoom is displacing a law firm customer (a low market disruption) instead
of creating a new customer base (a new market disruption). Thus, as
LegalZoom’s capability increases, established firms’ concern should increase as
well, as since LegalZoom is moving toward displacing its low market customer
base.

17 See BARTON, Lessons, supra note 62.

'% See id. (“Law should certainly look beyond their near-term competitors (in house counsel, al-
ternative law firms, outsourcing, and computerized discovery services) and consider the disruptive
possibilities of interactive forms.”).

1% THE INNOVATOR’S SOLUTION, supra note 39, at 3.

170 Id.

7' Id. at 47.

172 BARTON, supra note 10, at 91.

' BARTON, Lessons, supra note 62.
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V. CONCLUSION

This article applied Christensen’s Innovator’s Dilemma model directly to
LegalZoom’s disruptive innovation in the legal marketplace. It did so by first
explaining The Innovator’s Dilemma paradigm, specifically highlighting
Christensen’s example of the steel mini mill, which disrupted the established
integrated steel manufacturers in the United States. Next, this article explained
two concepts that modify the disruptive innovation model in LegalZoom’s case:
the solution shop versus value-adding process business and the related
prohibition against fee-splitting, and the establishment and enforcement of
unauthorized practice of law restrictions in the United States. It also explained
the distinction between low market and new market disruption. Finally, this
article plotted LegalZoom onto The Innovator’s Dilemma model—first in a
manner analogous to Christensen’s mini mill example in Appendix B, then
adding fee-splitting rules and the solution shop versus value-adding process
business distinction in Appendix C. It then added the risks behind the
enforcement of unauthorized practice of law regulations in Appendix D, and
finally added the spectrum from low market to new market disruption in
Appendix E.

The chart in Appendix E represents a more complete model of The Innova-
tor’s Dilemma framework as it applies to LegalZoom. Previous research resulted
in diagrams only extending as far as Appendix B, a simplistic model that does
not fully capture LegalZoom’s disruptive innovation trajectory. Rather, by fully
incorporating obstacles faced by LegalZoom, Appendix E better encapsulates its
Innovator’s Dilemma pathway to high-market dominance.
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APPENDIX A

Figure 4.3 The Progress of Disruptive Minimill Steel Technology
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Reprinted with permission from “The Innovator's Dilemma” by Clayton M.

Christensen. Harvard Business Press Books, 2016. Copyright 2016 by Harvard
Business Publishing; all rights reserved.
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APPENDIX B

Appendix B: Legal Zoom's Capability Over Time
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Year (not to scale)

Note: This figure is adapted from the chart in CLAYTON M. CHRISTENSEN, THE
INNOVATOR’S DILEMMA 90 (1997), and incorporates the theories present
throughout the book and in other works, specifically those cited in Part I[V.A.
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APPENDIX C

Appendix C: Legal Zoom's Capability Over Time,
Adding Fee Splitting Rules
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Note: This figure is adapted from Appendix B and the chart in CLAYTON M.
CHRISTENSEN, THE INNOVATOR’S DILEMMA 90 (1997), and incorporates the
theories present throughout the book and in other works, specifically those cited
in Parts I1I.A and IV.B.
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APPENDIX D

Appendix D: Legal Zoom's Capability Over Time,
Adding Fee Splitting Rules and Unauthorized Practice of Law Regulation
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Note: This figure is adapted from Appendix C and the chart in CLAYTON M.
CHRISTENSEN, THE INNOVATOR’S DILEMMA 90 (1997), and incorporates the
theories present throughout the book and in other works, specifically those cited
in Parts I11.B and IV.C.
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APPENDIX E

Appendix E: Legal Zoom's Capability Over Time,
Adding Fee Splitting Rules, Unauthorized Practice of Law Regulation,
and Low Market versus New Market Disruption

Most Pure Low-Market
Disruption

Most Complex Legal Services
(US) (expanded)

Most Complex Legal Services Hybrid Disruption

(UK)

Legal Service Complexity

e s 90 00000000008 m Bankruptcy, Enhanced IP
Techniques

...".._,...-.--.........ﬁ Basic Patents
L ]

'.'..nctocootoooooo

Value-Adding Process
Problems

UPL Risk Simple Documents (Wills, etc.)

Most Pure New Market
Disrpution

pre-2001 2001 2004 2009 2015 Future Future Far-Future\/‘;ﬂ
Year {not to scale)

LegalZoom's Capability

Note: This figure is adapted from Appendix D and the chart in CLAYTON M.
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theories present throughout the book and in other works, specifically those cited
in Parts III.C and IV.D.
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