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Internal Affairs Rule, Delaware law governs their internal affairs—the
relationship among their officers, directors, stockholders, and so forth. And so,
it is quite fair to say, I think, that Delaware sets the model of corporate law, not
only for the nation, but to a large extent, for the world. They do not always do a
perfect job of following it, but nonetheless it does.

I will shortly get out of the way here, but I just wanted to say, sort of on a
personal note, we are so grateful to Chief Justice Steele for coming and doing
this several years in a row. It is a tremendous honor. To me, I think Chief
Justice Steele exemplifies Delaware law in the sense that companies come to
Delaware because they have a choice, and not because anyone forces them to,
and Delaware law is completely dependent on the excellence of the judges who
interpret it, the legislature who makes it, and we have the foremost
representative of that right here in the room.

So, we will talk about, the panelists, largely, will talk about a couple, of
different cases in the first session and a couple of different cases in the second
session—notable cases from the last year that will get you up to speed on all the
cases that did not make it into your Corporations book because it is out of date
already. But you’re going to be up to date here, and all of your classmates will
be playing catch up, as well as most of the practitioners around the country who
won’t follow these cases as closely as you will starting today.

Please welcome the Chief Justice of Delaware, Myron Steele.

Chief Justice Myron T. Steele

Thanks very much Rob. If I had any idea that my job was as important as
he described it, I wouldn’t have retired effective November 30 this year. I’d
stay on and continue to do the work that he gave me credit for that’s done by
many more people than I, to say the least. It gives me an opportunity to give
credit to my four colleagues on the Delaware Supreme Court who couldn’t be
better allies, colleagues, aiders and abettors of making law, than the four
collegial people with whom I served for the last thirteen years. And also, the
Court of Chancery because without their mistakes we wouldn’t have the four
cases that we are going to talk about today.

I loved your comment about business and the relationship between
transactional lawyers and litigators. Those in Jim and my class already heard
me wax ineloquent about my view of transactional lawyers as opposed to real
lawyers—litigators. But let me say that if transactional law is about business
and that’s where the transactional lawyers’ interests lie, my interests lie in
litigation. Litigation is where the disputes that arise out of transactions are
resolved. In Delaware, they are resolved first, in the Court of Chancery, which
is a court that sits without a jury. That is important to business, by the way.
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Juries make businesses nervous because juries find facts, but you never know
why they found Fact A to be true, but not Fact B; or Fact B to be true and the
professed Fact A to be false. They also do not have to explain the analysis for
the result to which they come at the end of a trial. It makes businesses
frightened about what will happen in a courtroom and results in very little law
made going forward, which has enabled businesses to predict the consequences
of their actions, the steps that they should take, or the actions they should omit.
So Delaware is popular not simply because we have a general corporation law
that’s the model for the nation and has been since 1967 at least, and arguably
1910. The American Bar Association’s Model Business Code is modeled on the
Delaware Code. Nineteen other states have adopted it with very little change.
And, when Delaware makes a change, other states make a change to be in sync.
Some states try to do things a bit differently than we do, some states want to be
more director-centric. Other states want to be more stockholder-centric. That’s
fine with us. I’m a good federalist. I believe that states should experiment, they
should innovate, they should make changes, and we’ll all look at the empirical
data that results from those changes to see whether that’s a beneficial change in
the law.

Too many politicians throw out the word reform. Reform to me means
change for the better, not just change. But too much “reform” takes place before
people have a firm understanding, from a cost-benefit analysis perspective,
whether that change is going, actually, to improve corporate governance. So, on
the way out the door as Delaware’s Chief Justice that has been my role, as I see
it anyway—eighteen years in private practice, twenty-five years as a judge.
Boy, it does sound like I should retire when you put it that way doesn’t it? Old,
cranky, hard to get along with—that must be time for me to step away!

What we really have as an ultimate goal is to improve corporate
governance. Every case we decide has that in mind—not just resolving that
particular dispute, but with an eye on the future at the same time. What’s the
impact of the decision? What are the possible consequences? And, does this
decision shape the law in a way that will improve corporate governance going
forward? That’s the objective.

The four cases we’re going to talk about today, I think, will go a long way
to explaining two things. As Professor Anderson said, they will reflect changes,
current changes, in the law. They are all 2013 cases. In one, the opinion isn’t
even out yet. I read the order from the bench telling the parties the result, but
the opinion will not be out ‘til the end of the month. But it has to be out before
the end of the month because I have to sign off on it. So, it’s coming; it’s on the
way. But that’s about as contemporaneous as you can get. So hopefully, they
will catch your attention. | know the transactional lawyers will enjoy two of
these, at least. And I think the litigators, or future litigators, among you will



