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I. INTRODUCTION

“Selecting an electoral system is not a purely technical decision. It may
have huge consequences for the operation of the political system.” This
was certainly true during the 2000 election, when the popular vote supported
Al Gore for President,” but the Electoral College did not.> Ultimately, the
U.S. Supreme Court decided the election and hailed George W. Bush as the
43rd President of the United States.*

Calls for electoral reform can be heard after controversial elections.’
Some call for an overhaul of the Electoral College,6 while others criticize
voting technology and the lack of a uniform ballot.” Yet for better or for
worse, the Electoral College is not going anywhere.® However, this does not
mean changes cannot be made. In fact, the opposite is true.

1. Andre Blais & Louis Massicotte, Electoral Systems, in COMPARING DEMOCRACIES 2: NEW
CHALLENGES IN THE STUDY OF ELECTIONS AND VOTING 40, 40 (Lawrence LeDuc et al. eds., 2002).

2. Democratic candidate Al Gore received 50,999,897 votes (or 48.38%) while Republican
candidate George W. Bush received 50,456,002 votes (or 47.87%). Federal Election Commission,
2000 Official  Presidential General Election Results, http://www.fec.gov/pubrec/
2000presgeresults.htm (last visited Oct. 13, 2009) [hereinafter 2000 Results].

3. A candidate needs 270 electoral votes to win the Presidency. 2000 Results, supra note 2. Al
Gore received 266 electoral votes and George W. Bush received 271. Id. Before Florida was
decided, neither candidate had enough votes to win. ABNER GREENE, UNDERSTANDING THE 2000
ELECTION: A GUIDE TO THE LEGAL BATTLES THAT DECIDED THE PRESIDENCY 2-3 (2001). George
W. Bush ultimately received Florida’s electoral votes with a lead of 537 popular votes over Al Gore.
Id. at 3. Besides the 2000 election, three other times in America’s electoral history—1824, 1876,
and 1888-—the popular vote winner lost to the Electoral College winner. NEAL R. PEIRCE &
LAWRENCE D. LONGLEY, THE PEOPLE’S PRESIDENT: THE ELECTORAL COLLEGE IN AMERICAN
HISTORY AND THE DIRECT VOTE ALTERNATIVE 5 (1981).

4. GREENE, supra note 3,at 111.

5. Donald Lutz et al., The Electoral College in Historical and Philosophical Perspective, in
CHOOSING A PRESIDENT: THE ELECTORAL COLLEGE AND BEYOND 31, 41 (Paul D. Schumaker &
Burdett A. Loomis eds., 2002); Jacob Tanger, Election of President, in DIRECT ELECTION OF THE
PRESIDENT 7, 7 (Julia E. Johnsen ed., 1949) (compiling many essays discussing the potential pitfalls
and possibilities of reforming the Electoral College); Christopher S. Elmendorf, Election
Commissions and Electoral Reform: An Overview, 5 ELECTION L.J. 425, 425 (2006) (noting
increased interest in election administration after the 2000 and 2004 elections).

6. Paul Schumaker, Analyzing the Electoral College and Its Alternatives, in CHOOSING A
PRESIDENT: THE ELECTORAL COLLEGE AND BEYOND, supra note 5, at 10, 15. Despite calls to
abolish the Electoral College, this institution has “emerged as a natural extension of the principles of
federalism, separation of powers, and a deliberative process that informed the design of all the
institutions of the U.S. Constitution.” Lutz et al., supra note 5, at 45.

7. Dan T. Coenen & Edward J. Larson, Congressional Power over Presidential Elections:
Lessons from the Past and Reforms for the Future, 43 WM. & MARY L. REV. 851, 872-73 (2002).

8. The Electoral College was established by the Constitution “as a compromise between two
alternative methods for selecting the president.” Schumaker, supra note 6, at 13. The only way to
change Article II, Section 1 is through a constitutional amendment. Richard L. Hasen, When
“Legislature” May Mean More than “Legislature”: Initiated Electoral College Reform and the
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America’s system is extremely decentralized and highly partisan,
leaving much room for improvement’ The political landscape is
undoubtedly molded by the electoral system in place. America’s system
allows for “Loser Presidents”'® and “hanging” chads."" This Comment seeks
to address pitfalls like these by presenting changes—fully in line with the
constitutional mandate in Article II, Section 1'>—to the current electoral
system in an effort to positively shape our democratic landscape.

Part II explores the history of Article II, Section 1, beginning with the
Constitutional Convention and the Framers® debates over what type of
electoral system would best serve America, and ends with a discussion of the
1800 and 1876 elections and the changes to the system that arose from these
controversial elections.”” Part Il dissects the various Supreme Court
decisions interpreting the Framers’ intent when they created Article II,
Section 1." Part IV provides an overview of recent events, including the
2000, 2004, and 2008 elections,"” specifically analyzing the Help America
Vote Act (HAVA) and how this new piece of legislation fits into the overall
history of Article II, Section 1.'® Part V looks to international law as a
possible answer to some of America’s election problems'” by focusing on
Germany, India, and Australia and how the electoral systems of these
nations have shaped the way reformers approach the task of redefining the
manner in which a country elects its officials.'® Part VI brings together the
history of the Electoral College and the innovations from Germany, India,

Ghost of Bush v. Gore, 35 HASTINGS CONST. L.Q. 599, 603 (2008). This tends to be an unrealistic
reform because amendments require an approval of two-thirds of Congress and three-fourths of the
state legislatures, making them difficult to pass. J/d. Small states would be reluctant to vote for an
amendment that changes the Electoral College because it “confer{s] a special advantage on citizens
of small states by allocating two electors to each state regardless of their population.” Schumaker,
supra note 6, at 26.

9. See infra notes 249-55 and accompanying text.

10. See infra notes 240—41 and accompanying text.

11. “A chad is ‘hanging’ if it hangs onto the ballot by one of its corners and is detached at three
comners.” GREENE, supra note 3, at 32. The “hanging” chad made a grand appearance during the
2000 election. /d. “Swinging,” “tri-chad” and “dimpled” chads were other anomalies Florida dealt
with when deciding the fate of the Presidency. /d.

12. “Each state shall appoint, in such manner as the Legislature thereof may direct, a number of
electors, equal to the whole number of Senators and Representatives to which the State may be
entitled in the Congress . ...” U.S. CONST. art. II, § 1.

13. See infra notes 21-85 and accompanying text.

14. See infra notes 86-128 and accompanying text.

15. See infra notes 129-74 and accompanying text.

16. See infra notes 139-62 and accompanying text.

17. See infra notes 175-78 and accompanying text.

18. See infra notes 179-239 and accompanying text.
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and Australia, and proposes three solutions for America’s system—creating
a non-partisan electoral commission, incorporating a mixed electoral system
into the current system, and ensuring national standards for election
administration.' Finally, Part VII concludes this Comment.

II. REMEMBERING OUR ROOTS: EXPLORING THE HISTORICAL BEGINNINGS
OF ARTICLE II, SECTION 1

A. The Constitutional Convention

The main issue addressed at the Constitutional Convention®® was how to
balance the competing interests of the small states and the large states.”’ In
fact, the tension surrounding this issue almost destroyed the Framers’
goals.”?  However, through the “Great Compromise,”® “small states
preserved their role as sovereigns through equal representation in the Senate,
while the proportional representation in the House gave leverage to the
larger states.”® The Compromise mainly addressed how the states would be
represented in Congress; however, the same struggle colored the debates
about who should elect the Executive.”> Three viable options were presented

19. See infra notes 240-316 and accompanying text.

20. The Constitutional Convention, or also known as the Philadelphia Convention, occurred from
May 25 through September 17, 1787. TADAHISA KURODA, THE ORIGINS OF THE TWELFTH
AMENDMENT: THE ELECTORAL COLLEGE IN THE EARLY REPUBLIC, 1787-1804, at 7 (1994). Fifty-
five delegates from twelve states were in attendance, all of whom were white men and most of them
lawyers. /d. These delegates “represented a political elite with years of experience in the affairs of
their states and nation. . . . They were knowledgeable, astute, pragmatic, and bold individuals . . . .”
1d.

21. Matthew J. Festa, The Origins and Constitutionality of State Unit Voting in the Electoral
College, 54 VAND. L. REV. 2099, 2108 (2001) (noting that “historians recognize that the agreement
did indeed address the central issue of the convention, that of balancing the competing interests of
different states through compromise over representation in the national government).

22. Id. at 2108 n.55 (noting the “Great Compromise” was the turning point of the Convention
and before the Compromise was reached, “the issue of representation in Congress posed such a
threat to an auspicious outcome that Washington wrote Hamilton that the crisis was alarming, and he
‘almost despaired.” ‘[W]ithout the Great Compromise . . . it is hard to see how the Federal
Convention could have proceeded further.”” (quoting CATHERINE DRINKER BOWEN, MIRACLE AT
PHILADELPHIA 185 (1966)) (citation omitted)).

23. Also known as the Connecticut Compromise. Lutz et al., supra note S, at 33.

24. Festa, supra note 21, at 2108.

25. See William Josephson & Beverly J. Ross, Repairing the Electoral College, 22 J. LEGIS. 145,
151 (1996) (noting the debates concerning election of the President and Vice President reflected the
large state versus small state struggle that formed the structure of Congress).

[TIhe electoral college was established as a device to boost the power of southern states
in the election of president. The same ‘compromise’ that gave southern states more
House members by counting slaves as three-fifths of a person for purposes of
apportioning representation . . . gave those states electoral college votes in proportion to
their Congressional delegation.
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at the Convention: appointment by Congress, popular election, and an
intermediate system using state officials and electors.”®

On May 29, 1787, just days before the Great Compromise, James
Madison of Virginia delivered the first proposal, the “Virginia Plan,” which
advocated that the “National Legislature” choose the “National Executive.””’
The plan favored large states by allocating power proportionately according
to a state’s size.”® Small states, not keen on the idea of the large states
holding all the power, responded with their own plan, the “New Jersey
Plan.”® Like the Virginia Plan, the Legislature would elect the Executive;
however, in this plan power would be distributed equally amongst state
representatives in both the House and the Senate.®® These two plans set the
tenor of the ensuing debates with all subsequent discussions assuming the
Legislature would choose the Executive.*!

Despite this early thought, some delegates expressed reservations about
the idea of an executive tied to the legislature.> James Wilson of
Pennsylvania proposed a plan whereby the people*® would choose
“Electors”* who would elect the “Executive magistracy,” otherwise the

Lani Guinier, And to the C Students: The Lessons of Bush v. Gore, in A BADLY FLAWED ELECTION:
DEBATING BUSH V. GORE, THE SUPREME COURT, AND AMERICAN DEMOCRACY 231, 236 (Ronald
Dworkin ed., 2002).

26. Martin J. Siegel, Congressional Power over Presidential Elections: The Constitutionality of
the Help America Vote Act Under Article Il, Section 1,28 VT. L. REV. 373, 378 (2003); Schumaker,
supra note 6, at 13; PEIRCE & LONGLEY, supra note 3, at 19.

27. Lutzetal., supra note 5, at 31. The Virginia Plan stated:

Resolved that a National Executive be instituted; to be chosen by the National Legislature
for the term of [unspecified] years, to receive punctually at stated times, a fixed
compensation for the services rendered, in which no increase or diminution shall be made
so as to affect the Magistracy, existing at the time of increase or diminution, and to be
eligible a second time; and that besides a general authority to execute the National laws,
it ought to enjoy the Executive rights vested in Congress by the Confederation.

JAMES MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787, at 31 (1987).

28. Festa, supra note 21, at 2109.

29. Id

30. Id.

31. Id. “At this point the convention appeared to be in real deadlock as the large states insisted
on population-based apportionment and the small states held firm for equal representation.” PEIRCE
& LONGLEY, supra note 3, at 15. The delegates conducted a vote on June 19, and seven states
favored the Virginia Plan over the New Jersey Plan as a blueprint for the new government. /d.

32. GREENE, supra note 3, at 18.

33. “People” meant adult white males and excluded women and blacks. KURODA, supra note 20,
at9.

34. Some delegates felt that if the electors had to all gather in one place, the inconvenience and
expense of doing so would mean some electors would not attend and this would lead to a loss of
influence in elections. /d. at 11. Others felt electors would be partial to local candidates forcing
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VI. IMPROVING THE AMERICAN SYSTEM WITHIN THE CONFINES OF
ARTICLE II, SECTION 1

Akhil Amar believes the Electoral College was a “constitutional
accident waiting to happen.”**® The accident waiting to happen is what he
called “a clear Loser President,” a situation in which a presidential candidate
loses the popular vote but wins the Electoral College, thus becoming
America’s Loser President.”*' Unfortunately, Amar’s prediction in 1995 was
all too accurate, and in 2000 we saw how a Loser President could be
elected.?*? There is no doubt that the current system is broken and must be
fixed,” but the mountain that reformers must climb is steep and firmly
embedded in American jurisprudence—Article II, Section 1.2

The following proposals for reform attempt to stay within the
constitutional boundaries created by Article I1,** case law,** and legislation
enacted by Congress.”*’ Though the history of America’s electoral system is
deep and well-settled, recent events have proven the possibility of enacting
change within the system.>*® These proposals build upon HAVA in an effort
to create a system similar to those abroad but still maintain a uniquely
American fingerprint—the Electoral College.

240. Akhil Reed Amar, A Constitutional Accident Waiting to Happen, 12 CONST. COMMENT. 143,
143 (1995).

241. Id. at 145.

242. See supra notes 2—4 and accompanying text.

243. Ultimately, an electoral system should represent the will of the people, be transparent and
available to both voters and political parties, and work in an inclusive manner (including suffrage
and proper mechanisms, such as voting machines). Ace Project, Guiding Principles of Electoral
Systems, http://aceproject.org/ace-en/topics/es/es20 (last visited Oct. 12, 2009).

244. See supra Parts 11, III. Though the Electoral College is fraught with problems, it

appears to have one major and one minor advantage over any alternative. The major
advantage is its tendency, especially when combined with use of the general ticket and
‘unit rule,” to marginalize third parties and exert a moderating influence on the political
delegates of the two predominant parties. The minor, but potentially crucial, advantage is
the safety valve of elector discretion, if only to respond to events between election day
and the casting of the electors’ ballots.

Josephson & Ross, supra note 25, at 189.

245. See supra Part I1.

246. See supra Part I11.

247. See supra Part IV.A.

248. See supraPart IV.A.
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A. Creation of a Non-Partisan Electoral Commission

The U.S. electoral system is incredibly decentralized.?*® Instead of one
central body controlling election administration—as seen in the Indian and
Australian systems—the U.S. system is conducted not only by individual
states,® but even more so by the local governments in each state.®' One
commentator noted that “[vlirtually every variable in the voting process. . .
varies depending on where [the voter] live[s].”*? With this vast
decentralization, it is not surprising that ballots were confusing in the 2000
election;>” voters were turned away from the polls in 2004;>** and long lines
accompanied by voting machine failures occurred in the 2008 election.?**

Before HAVA, the Federal Election Commission (FEC) oversaw federal
elections.”® However, this Commission was virtually useless as it served
“mostly to regulate the campaign finance system for federal elections.””?s’
The Act established a new body to oversee elections, the EAC,”® but this

249. See LOWENSTEIN ET AL., supra note 123, at 281 (noting the limited role the federal
government has played in administering elections); Pastor, supra note 129, at 273 (noting elections
in the U.S. are more decentralized than in any other country). For a different view, see Uhlmann,
supra note 128, at 501 (arguing the benefits of having state and local governments administer federal
elections as a necessary component of radical decentralization). ’

250. Local governments may administer elections, but states create the statutory requirements for
election administration. Pastor, supra note 129, at 274. See Barry H. Weinberg & Lyn Utrecht,
Problems in America’s Polling Places: How They Can Be Stopped, 11 TEMP. POL. & CIV. RTS. L.
REV. 401, 424-27 (2002), for examples of the types of laws states pass.

251. Mayer, supra note 222, at 5 (noting that over 10,000 different jurisdictions “with enormous
variation in the methods used from one place to another” conduct federal elections).

252. Id. at 5-6 (noting examples of variation in each locale are: “eligibility for ballot access; the
structure and design of the ballot; registration requirements to establish voter eligibility; distribution
of polling places; oversight mechanisms and authorities; the hours of voting; the physical process of
marking and submitting a ballot; counting methods; definition of a valid vote; standards for recounts;
[and] methods of resolving disputes”).

253. See supra notes 133-34 and accompanying text.

254. In Ohio, if voters went to the wrong precinct, they were only allowed to cast a provisional
ballot if they were eligible to vote within that precinct. Tokaji, supra note 134, at 1229.

255. See supra notes 169, 171 and accompanying text; Mayer, supra note 222, at 2 (noting
elections are an administrative nightmare as they “are typically run on a single day (making it
impossible to make adjustments once problems are identified); involve hundreds of thousands of
one-time, underpaid, and poorly trained poll workers (making it nearly impossible to screen workers
or monitor their performance); are conducted at facilities rarely controlled by election administrators
(intensifying the monitoring problem); and require local officials to make millions of on-the-spot
decisions about whether a particular voter is qualified to cast a ballot”).

256. Wassom, supra note 139, at 37174 (noting the FEC has largely been a failure, deserving of
its nickname the “Failure-to-Enforce Commission™).

257. Mayer, supra note 222, at 7. See Pastor, supra note 129, at 274. In 1971, the FEC passed an
Act—the Federal Election Campaign Act of 1971—making public funding unavailable “as
candidates and their parties try to influence the votes of the electors, the counting of their ballots at
the joint session of Congress, or any votes of the House and Senate for President or Vice President,
respectively.” Josephson & Ross, supra note 25, at 186.

258. See supra notes 141-45 and accompanying text. The passage of HAVA is really the first

1152



[Vol. 37: 1113, 2010] Importing Democracy
PEPPERDINE LAW REVIEW

body is relatively weak and lacks the teeth to truly enforce election reform
amongst the states.”

The Constitution presents difficulties when establishing a strong federal
body to oversee presidential elections.”® Any commission must navigate
through these stormy waters to have legitimate power. Recent jurisprudence
has been favorable towards allowing Congress more control over
presidential elections®' and the enactment of HAVA is an illustration of this
broad power.”®® However, the concurrences and dissents in the most recent
Supreme Court decisions have favored a return of complete oversight and
administration to state legislatures.”® Within this somewhat tenuous
framework, changes to the EAC can—and should—be made.

India and Australia illustrate the need for an independent electoral
commission.”® In both countries, one central body controls every aspect of
electoral administration.®® The HAVA attempted to create a central
clearinghouse with the EAC.*® However, without real power this
commission cannot serve a vital purpose in election administration.”’ The
EAC is a great starting point, but it needs additional provisions before
American elections near the efficiency and satisfaction of elections in other
democracies.?®

First, the EAC should be given the power to decide election disputes.”®
Instead of thousands of judges in hundreds of jurisdictions deciding minute
details of the election process,”” federal elections would be more consistent

time America has had a regulatory body oversee federal elections. Pastor, supra note 129, at 274.

259. See supra note 144 and accompanying text. “The Election Assistance Commission is
aspirational, offering guidelines and suggestions; it has no authority to issue binding regulations.”
Mayer, supra note 222, at 7.

260. See supra Part Il

261. See supra Part I11.

262. See supra note 162 and accompanying text.

263. See supra notes 112-17, 124-26 and accompanying text.

264. See supra notes 212-18, 235-39 and accompanying text.

265. See supra notes 215-21, 235-39 and accompanying text.

266. See supranote 141 and accompanying text.

267. See supra notes 144-45 and accompanying text.

268. SeesupraPartV.

269. Allowing the EAC to decide disputes also helps keep the process independent of political
influences. Elmendorf, supra note S, at 431-32 (“[I]n the election law context, where voters . . .
may suspect their representatives of improperly elevating partisan advantage or personal security-in-
office above the overall health of the political process, voters may well develop a presumptive
preference for policymaking by a politically insulated body.”).

270. “[T)he establishment of an independent electoral commission with a role in law reform
lowers the cost of judicial intervention in the political process.” Id. at 440.
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if one central body decided election disputes.”’” The EAC official in each
state would be responsible for assembling a team of trained and certified
district election officials to help make these determinations.?’”? Once election
officials decide a dispute, that decision would be binding in all future cases
decided in the district. The officials would make their decisions based on
the laws set forth in HAVA and other legislation created by the EAC.?"
These decisions would apply only during presidential elections.

Second, Congress ought to grant the EAC more remedial power than it
currently has. The EAC has very little power to effectuate real reform,”’
whereas India’s commission has broad constitutional power and because of
this mandate is able to properly administer elections and follow up on
problems.”” Both the government and voters view the commission as the
final authority on election disputes.””® For the EAC to be taken seriously, it
must be able to enforce the mandate laid out in HAVA as well as decisions
made in regards to election disputes.

Currently, HAVA is merely a carrot—offering money to those states
that choose to change the type of technology used during presidential
elections.””  If states choose not to comply with voting technology
standards, the EAC has little power to make them comply.?”’® States would
likely comply with the changes in HAVA if the EAC were allowed to refuse
all federal funding to the states for its elections or limit the number of

271. See id. at 43440 (outlining the benefits of allowing commissions to adjudicate election
issues); Edward B. Foley, The Analysis and Mitigation of Electoral Errors: Theory, Practice, Policy,
18 STAN. L. & POL’Y REV. 350, 376-79 (2007) (advocating for the creation of specialized courts to
handle election disputes rather than having state courts decide “inherently political enterprises”).

272. A trained team is absolutely necessary. “For the presidential election in 2000, approximately
100 million people voted in 200,000 polling districts. This required 1.4 million election workers,
most with little training, supervised by 20,000 election administrators.” Pastor, supra note 129, at
275.

273. A great way to get a Commission involved in election administration is to authorize the
Commission a reviewing role over election laws that originate from somewhere else (and not with
the Commission itself). Elmendorf, supra note 5, at 430. In addition to upholding HAVA, the EAC
official would also review the proposed laws the state issues and could submit proposals for
modification of those laws if they do not comport with federal guidelines. Jd.

274. See supra notes 14546 and accompanying text.

275. See supra note 214, 220-21 and accompanying text.

276. This is not to say they are without oversight. Both countries have provided a checks and
balances system that oversees the commissions and the decisions they make. Elmendorf, supra note
5, at 429 (noting that “[t]he Commission may not override parliamentary enactments. . . .”). In
Australia, the Electoral Commission’s accountability is “enforced by a convention of ministerial
responsibility, in which the minister responsible for overseeing the AEC is held responsible for its
conduct, and consistent parliamentary oversight by a legislative committee. . . .” Mayer, supra note
222, at 18. Under HAVA, “[t]he EAC . . . is accountable to the Congress, the executive branch and
the courts.” Pastor, supra note 129, at 275.

277. See supra note 140 and accompanying text.

278. See supra notes 143—44, 153-54 and accompanying text (describing the powers of the
Attorney General to enforce HAVA).
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electors a state could elect in that election cycle. For example, in the 2008
election the Democratic National Committee punished Florida and Michigan
for moving its primary election date to an earlier time slot.”” Even if these
recommendations are adopted, a reformed EAC is patently weaker if the
members of the EAC and state election officials act in a partisan manner.

Third, members of the EAC and state election officials should be less
partisan and more independent. Currently, members of the EAC are chosen
in such a way that two members of the four-member board are from the
Republican Party, and the other two members are from the Democratic
Party.?® Though the board is bi-partisan, “[t]his structure has not erased
concerns that the commission is behaving in a partisan manner.””®" This is
an area where the EAC could fashion itself after the Australia Election
Commission—which is truly independent’®—and have a Chief Electoral
Officer (CELO) and two (or more) Election Commissioners.

The CELO would be a long-term, President-appointed position without
the possibility of reappointment.”®® In a sense, the position is akin to that of
a Supreme Court Justice, in that once the person is appointed, he or she is
not beholden to a specific president or political party. The CELO would be
able to create electoral standards and would have the time to implement
these standards. If the position was for a shorter term—say, four years—
then a situation could arise where a Republican president appoints a
Republican and then four years later a Democratic president replaces the
CELO with a Democrat. This type of uncertainty and partisan positioning
undermines the desire to reduce the amount of partisanship currently in the
electoral process. Thus, the position should be for an extended period of
time and without reappointment so as to deter the CELO from campaigning
or seeking political favors. Furthermore, to decrease the possibility that the
President might appoint a partisan official, the CELO would follow similar

279. Democrats Punish Michigan for Early Primary, MSNBC, Dec. 1, 2007,
http://www.msnbc.msn.com/id/22054151/. Michigan scheduled its primary for January 15, 2007
even though “Democratic Party rules prohibit states other than Iowa, New Hampshire, Nevada and
South Carolina from holding nominating contests before Feb. 5.” Jd. The DNC stripped Michigan
of all its 156 delegates. Id. Florida scheduled its primary for January 29 and faced a similar penalty.
Id.

280. See Mayer, supra note 222, at 22.

281. Id. at 21 (citing a study in which the draft report found little evidence of widespread voter
fraud, but the final report noted the question of voter fraud was “still open to ‘a great deal of
debate™ (citing lan Urbina, Panel Said to Alter Finding on Voter Fraud, N.Y. TIMES, Apr. 11,
2007)).

282. See supra notes 237-38 and accompanying text.

283. See Mayer, supra note 222, at 23 (noting the CELO should be “formally unconnected to any
political party, or who has a reputation for faimess and administrative competence™).
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legislative confirmation as current presidential cabinet picks, wherein the
President nominates a person who is then confirmed by the Senate 2%

On the other hand, the Election Commissioners, unlike the CELO,
would be appointed for a fixed term with the possibility of reappointment.
In essence, these are junior officers who report directly to the CELO. In the
Indian system, the President appoints the CELO and the two Election
Commissioners.”™® However, given the Framers’ concern with an overly
powerful Executive,?® the more prudent approach would be to have the two
Houses of Congress each appoint one or two Election Commissioners.
Allowing the President and all the members of the two Houses of Congress
to appoint the members of the EAC will likely result in a less partisan and
more independent board than currently exists.?’

With the current system, the EAC does not oversee the presidential
election process. This job is generally left to each state’s Secretary of State
and, whether this person is elected or appointed, the process tends to be
partisan.®  “In most states and counties, the official (or officials) who
administer the election process belongs to one of the major political
parties.””® These officials tend to aspire to higher political office and often
make decisions along partisan lines.”°

284. Stephen Hess, A Checklist for New Presidents, Dec. 4, 2008, hitp://www.america.gov/st/usg-
english/2008/December/20081208133137wrybakcuh0.7936365.html  (noting “[pJresidents now
make an effort to pick a cabinet that ‘looks like America™). If presidents are concerned with
choosing a diverse—and potentially non-partisan—cabinet, then it is more than possible to have a
non-partisan CELO appointed and confirmed by the Senate. See U.S. CONST. art. II, § 2, cl. 2.

285. See supranote 216.

286. See supra note 50.

287. Center for Democracy & Election Management, Non Partisan Model Legislation,
http://www.american.edu/ia/cdem/usp/npl.cfm (last visited Dec. 21, 2009) [hereinafter Center for
Democracy].

288. See LOWENSTEIN ET AL., supra note 123, at 281. The Secretary’s office oversees election
administration but the local governments actually administer them. Pastor, supra note 129, at 275.
Local officials are generally appointed by political party officials rather than elected. /d. at 273-74
(“Most officials are appointed by mayors, who are themselves elected at the local level; others are
appointed by political party officials; some are civil servants.”). One argument in favor of having a
partisan electoral commission is that partisan officials can be more accountable to the voters who
elected them. Mayer, supra note 222, at 20.

289. Mayer, supranote 222, at 7. See infra note 290 and accompanying text.

290. “For much of US [sic] history, election officials’ posts were viewed as patronage jobs to be
handed out by the party in power. To a great extent, this has not changed.” Pastor, supra note 129,
at 275. The National Association of Secretaries of State argues that being elected and openly
partisan is fairer because then opposing parties can monitor the partisan official. Mayer, supra note
222, at 19. They argue non-partisan officials may still be biased but if they are under the guise of
“independent,” this label may obscure the fact that they favor one party over another. /d.

Despite this grand argument, examples from recent elections tend to argue otherwise. In 2000,
Florida’s Secretary of State, Katherine Harris, administered the recount while at the same time she
was intimately involved with the Bush campaign. /d. “The manual recounts were not completed by
[the deadline], and though one provision of the election statute appeared to give the secretary of state
discretion to extend the deadline, Harris refused to do so.” Dworkin, supra note 115, at 5. She then
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As an alternative based on the Indian Election Commission, the CELO
and Election Commissioners would appoint an equivalent to the Secretary of
State who would actually—not just in appearance—be a non-partisan,
impartial professional ' This appointed official would answer to the EAC
and would be responsible for the administration of laws relating to elections
and election campaigns,”’ originally the responsibility of the Secretary of
State. The EAC should appoint officials that are known non-partisans,

became a representative in the House. Jd. at 23. In 2004, Ohio’s Secretary of State, Kenneth
Blackwell, “rul(ed] on the validity of voter registration forms, provisional vote procedures, and
polling place challenges, while serving as co-chair of President Bush’s Ohio organization.” Mayer
supra, note 222, at 19. California’s Secretary of State, Kevin Shelley—a Democrat—diverted
“federal funding provided to upgrade California’s balloting process, for partisan purposes.” Id. In
the 2006 election, provisional ballots were less likely to be counted if the local election official in a
Democratic precinct was Republican and in the Republican precincts they were less likely to be
counted if the official was a Democrat. Id. at 21. “Given the manifest failure of the partisan
administrative model, the benefits of neutral administration and independence ‘are so obvious that
one would think that almost anyone could aggress as to its virtues.”” Id. at 23.

291. For instance, Australia’s Commission members are completely independent because the
government goes to great lengths to ensure their independence. See supra note 237 and
accompanying text. If some feel this proposal encroaches upon State sovereignty, then another idea
would be to give the decision to each state’s governor to appoint the Chief Election Officer. Mayer,
supra note 222, at 23. The Officer would serve a long term without reappointment and would need
supermajority legislative confirmation before being appointed. Jd. “The result . . . should be a
professional administration, devoted to a fair process rather than favoring a particular outcome.” Id.
at 24.

292. NONPARTISAN ELECTION ADMINISTRATION MODEL LEGISLATION § 2(c)(d) (2005),
available at http://www.american.edw/ia/cdem/pdfs/NonpartisanModelLegislationFuil08-09.pdf.

293. The Carter-Baker Commission’s Draft Legislation proposes a similar system whereby the
governor of each state appoints a Chief Election Officer for the state. The following are examples of
some of the duties the Officer would have, an excellent example of the kinds of duties an EAC
appointed official could have:

(1) Supervise the conduct of . . . all . . . elections as provided by law;

(2) Develop and implement uniform training programs for all election officials . . . ;

(3) Prepare information for voters on voting problems;

(4) Publish and distribute an election calendar, a manual on election procedures, and a
map of all legislative districts;

(5) Convene a state election conference of county and municipal election administrators .
. . to discuss uniform implementation of state and federal election policies;

(6) Prescribe the form [and wording] of all ballots . . . ;

(7) Investigate . . . the nonperformance of duties or violations of election laws by election
officers; . ..

(9) Administer oaths, issue subpoenas, summon witnesses, compel the production of . . .
evidence, and fix the time and place for hearing any matters relating to the administration
and enforcement of the election laws;

(10) Aggregate, certify and announce results of state and federal elections; . . .

(12) Establish standards for voting precincts and polling locations . . . and provide forms
and supplies, including but not limited to ballots, poll books, and reports;

(13) Establish uniform, nondiscriminatory statewide standards for distribution of voting
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who have served in the public sector with integrity and credibility and
preferably have a strong organizational background.”* These individuals
would also need to be cooperative because they would be the liaison
between the EAC and the state’s Secretary of State.

The EAC appointed officials would serve year-round as election
officials for each state, but during federal presidential elections they would
be available for the EAC and for whatever needs arise in the state during the
specific election time period.”® During the presidential election, these state
officers would also have access to the staff and resources at the county and
city level where much of the U.S.’s presidential election takes place.”
Having an EAC appointed official at the state level to oversee the local
operations would ensure a more uniform election, granting more legitimacy
to the election’s results. Appointing non-partisan officers would lend greater
legitimacy to election officials, especially when these officials must make
controversial decisions regarding electoral disputes.

B.  Use of the Mixed-System in U.S. Presidential Elections

One change states could make that would greatly alter the political
landscape is the manner in which they appoint electors. States are currently
able to choose the manner in which their electors are chosen and all states
have chosen direct election.®” Most states allot all of their electoral votes to
the candidate who receives a majority of the popular vote (winner-take-all
method).”® However, two states allot electoral votes proportionally.?*
Germany’s system was radical at the time it was created because it mixed
the proportional representation system and single-member district voting.>®

The U.S. system could never be exactly like the German system because
the German legislature, the Bundestag, elects the Chancellor.*®' However, a
modified version of the mixed system could be achieved if states chose the

equipment . . .
(17) Develop a budget for the Commission . . .
(19) Maintain accurate and integrated statewide voter registration lists; . . .
(21) Certify voting technology;
(22) Ensure compliance with the Help America Vote Act 0f 2002 .. ..
1d. § 2(c).

294. See Center for Democracy, supra note 287.

295. This is very similar to the Indian system that has state appointed officers who work full time
overseeing, directing, and controlling elections on the state level. See supra note 218 and
accompanying text.

296. See supra notes 249-51 and accompanying text.

297. GREENE, supra note 3, at 16.

298. Hasen, supra note 8, at 602.

299. Id. (citing Maine and Nebraska as the two states).

300. See supra notes 181-84 and accompanying text.

301. See supranote 185 and accompanying text.
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proportional representation method.’®  If states were to choose a

proportional system,’® then the state’s electorate would vote for a certain
slate of electors (representing a specific candidate) and those electors would
receive a proportion of the state’s allotted electoral votes. For example, if
the electorate in California voted sixty percent for the Democratic candidate
and forty percent for the Republican candidate, the Democratic electors
would receive sixty percent of California’s fifty-five electoral votes*® and
the Republican electors would receive the other forty percent. Then, the
electors would elect the President from the various candidates based on the
majority rule system whereby the candidate receiving a majority of the
electoral votes—in the U.S. system 270—* would win the Presidency.
Though this system would not be exactly like the German system, it
would incorporate the revolutionary use of two electoral systems in one
election. By switching to this type of system, elections would have a better
chance of achieving fairness and consistency.’® In addition, candidates

302. A similar proposal already in action is the National Popular Vote plan. Hasen, supra note 8,
at 603. The tenets of this plan “would have states agree to allocate all of their electors to whoever
was declared the winner of the popular vote for President in the entire United States.” /d. The main
problem with relying on the states to change the way electoral votes are acquired is that if states
choose to not participate in the winner-take-all model, its electoral votes count Jess than those that
have the winner-take-all model. See supra note 62. Legislators in California recently entertained
the idea of switching from a winner-take-all model to the proportional representation models of
Nebraska and Maine. Hasen, supra note 8, at 605. Not surprisingly, the measure was backed by
Republicans and loathed by Democrats. /d. Ultimately the measure failed to collect enough
signatures because of insufficient funds. /d. The initiative has been harshly criticized as an
unconstitutional violation of Article II, Section 1. /d. at 607-08. Opponents of the initiative believe
the state legislature is the only way for states to change the manner in which their electoral votes are
apportioned; meaning, states cannot initiate legislation for the people to vote on. Id. So what does
“Legislature” in the clause—*each state shall appoint, in such manner as the Legislature thereof may
direct, a number of electors”—really mean? Hasen believes the issue is undecided, stating, “A strict
textual view suggests that initiated reform is unconstitutional; case law and policy arguments show
the question is more uncertain. Reasonable judges could reach opposite conclusions on the
question.” /d. at 629.

303. Congress or the EAC would not be able to mandate how a state chooses electors because
Article II, Section 1 and subsequent case law have clearly established this as a state’s prerogative to
choose the manner of elections. See supra Parts 1I, IIl. However, states could, on their own
choosing, enact this type of system. See supra Parts II, IIl. Given the constitutional limits inherent
in the current electoral system, this proposal is mainly idealistic and could only effectuate real
reform if every state or near-every state chose to adopt the proportional representation system.

304. Michael R. Blood, California Electoral-Vote Plan Could Sway 2008 Presidential Race, N.
County T, Aug. 1, 2007, http://www.nctimes.com/articles/2007/08/01/news/state/13_
2 567_31_07.txt.

305. About.com, How Many Electoral Votes Does a Candidate Need to Win?,
http://712educators.about.com/cs/polisciresource/f/votestowin.htm (last visited Oct. 15, 2009).

306. See GREENE, supra note 3, at 25-26. Germany was on the forefront of election reform when
they established a mixed system of voting. See supra note 184 and accompanying text. As

1159



would be forced to campaign in all states rather than focusing on a few key
states and overlooking other states (for example, California—the state with
the greatest number of electors—is virtually invisible to candidates).*”’

C. National Standards for Election Administration

The HAVA attempted national standards for election administration
when it mandated states adopt new voting machines and voter registration
lists.*® Currently, the Constitution bestows the power upon states to
determine the manner in which presidential elections are conducted.’® As
seen from the convention and ratification debates, “manner” referred to who
elected the electors and not how they were elected.’® Over the years states
have handled the how'' but this is not necessarily a constitutional
mandate.>'> Considering HAVA’s detailed provisions concerning voting
machines, voter registration lists, and provisional ballots, it seems Congress
could move more into a position of authority on these aspects of election
administration.

One needed change is a uniform national ballot. This means each state
would receive the same ballot so that voters in Florida are not voting on
butterfly ballots®'® while voters in California use optical scan and punch card
ballots.’’  Use of a uniform national ballot would eliminate the
discrepancies experienced between ballots in the 2000 election. If every
state and district were using the same ballot, then user error would be the
main source of voter problems rather than a confusing ballot. Additionally,

previously noted, mixed systems generally combine plurality or majority voting with proportional
representation. See supra notes 181-84 and accompanying text. Currently Maine and Nebraska
have a “mixed-system” in the sense that the people vote appointing electors based on proportional
representation. See supra note 209 and accompanying text. These electors then join together with
other states’ electors to form a majority for one candidate over the other candidates. The two
systems combined—one at a state level and one at a national level—form a “mixed-system” of
voting.

307. Schumaker, supra note 6, at 24.

308. See supranote 13944 and accompanying text.

309. See supra Part 11

310. See supra notes 62—63 and accompanying text.

311. One could argue somewhat poorly considering the most recent elections. See supra Part IV.

312. Pastor, supra note 129, at 273.

313. See supra note 133-34.

314. California Secretary of State, Voting Systems Approved for Use in California (Oct. 14,
2008), http://www.sos.ca.gov/elections/vs_election.htm. The type of ballot used affected the
readability of votes in the 2000 election. COENEN & LARSON, supra note 7, at 873 (“[A]n unofficial
recount found that 3061 ballots bore some kind of marking that could be interpreted as a vote for
either Bush or Gore . . . ; 4892 ballots bore no markings for President; 527 ballots bore markings for
more than one presidential candidate; and 1912 . . . bore clean punches in vacant ballot positions,
with 1667 of these just below the numbers corresponding to one of the two major candidates.”
(citations omitted)).
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if every district were to use a uniform national ballot, then they would also
be forced to implement the same—or similar—type of voting technology to
support the uniform ballot.>”® Not surprisingly, national standards for voting
technology are one of the main provisions of HAVA.*'® Thus, a uniform
ballot would reduce errors between districts, create a more standardized
national system, and help fulfill a vital aspect of Congress’s most sweeping
legislation regarding election reform.

VII. CONCLUSION

Within the confines of Article II, Section 1, one can find a certain
amount of breathing room for congressional control over election
administration. The Supreme Court opened the way for Congress when it
articulated the need for a certain amount of control to ensure elections were
free from fraud and irregularities. Following the disastrous 2000 election,
Congress passed bipartisan legislation, asserting itself in a greater way over
presidential elections. Though the HAVA was a bold move on Congress’s
part to assert power granted by the Supreme Court, the Act did not go far
enough to ensure free and fair elections. Looking abroad for help, one can
apply the lessons learned from Germany, India, and Australia to create a
better, more efficient American electoral system. A system that creates a
non-partisan electoral commission with real power to oversee elections,
incorporates a proportional representation system with a majority rule
system, and focuses on national standards for ballots and voting technology.
The proposed reforms are merely a stepping-stone in the history of electoral
reform and will hopefully make the U.S. system more consistent across state
lines.

Amanda Kelley Myers*

315. One way to increase participation and ensure national standards is compulsory voting. See
supra notes 229-33 and accompanying text, for a discussion of the benefits of compulsory voting in
Australia. Currently the United States does not compel its citizens to vote, but one article seeks to
change this by advocating for the use of compulsory voting in America. Notes, The Case for
Compulsory Voting in the United States, 121 HARV. L. REV. 591, 592-93 (2007) [hereinafter Case
for Compulsory Voting]. The article argues “that compulsory voting is a legitimate infringement
upon individual liberty for the purpose of ensuring that political outcomes reflect the preferences of
the electorate.” /d.

316. See supra note 146—47 and accompanying text.

* 1D., Pepperdine University School of Law, 2009. A special thanks must be given to my
incredibly supportive and loving husband, without whom this Comment would not have been
written.
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