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challenges; defendants argued the ELCRA did not apply because
correctional facilities were not places of public service—an issue the
Michigan legislature amended to clarify mid-litigation, concluding that
correctional facilities were not places of public service.*’® However, the
hard work of the attorneys in Nea/ paid off when the Michigan Court of
Appeals eventually held that the amendment did not apply retroactively and
cleared the way for the case to proceed to trial.*’’ At the end of the trial, the
jury returned a verdict for the female inmates and awarded them more than
$15 million.*’® In an unprecedented move, the trial jury also read an apology
to the women for the abuses they had suffered at the hands of the
correctional staff.*’” During the litigation, in 2000, men were taken off the
housing units of the prison.*® An appeal by the state was harshly denied by
the Michigan Court of Appeals, with the court indicating it was appalled by
the officers who “targeted like a radar women with histories of sexual or
physical abuse, or prisoners in emotional vulnerable positions.”*®'
Ultimately, the case settled in 2009 for $100 million and numerous remedial
measures were subsequently implemented to address and prevent the future
sexual abuse of women in Michigan prisons.**

Without access to this civil remedy, the closed system would not have
been pressured to change its policies and practices and sexual abuse would
still be a serious problem.*® This remedy is by no means perfect, and it did
not eliminate the perpetration of sexual abuse; however, it has significantly
changed this closed system in positive ways.*** In 2016, other prisons
followed suit in attempting to utilize the class action lawsuit, arguing that
even despite prisons’ zero-tolerance policy pursuant to the PREA, “a culture

476. See generally Culley, supra note 36.

477. Id.at210.

478. See id.

479. See id.

480. See Michael Rigby, Ban on Male Guards in Michigan Women’s Prisons Upheld, PRISON
LEGAL NEWs (Sept. 15, 2005), https://www.prisonlegalnews.org/news/2005/sep/15/ban-on-male-
guards-in-michigan-womens-prisons-upheld/.

481. Culley, supra note 36, at 213 (citing Neal v. Mich. Dep’t of Corr. (Neal I), 583 N.W.2d 249
(Mich. Ct. App. 1998).

482. See Class Settlement Agreement, Neal [, 583 N.W.2d 249 (No. 96-6986),
http://www.clearinghouse.net/chDocs/public/PC-MI-0021-0003.pdf.

483. See infra notes 484-94 and accompanying text.

484. See Culley, supra note 36, at 223-24.
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has been created that is ‘functionally indifferent’ to the risk of abuse.”**’

Scholars have argued that class actions emerged as an essential option for
inmate victims of sexual assault,**® and Neal exhibits how the ability of these
inmates to combine their voices into a class action lawsuit yielded
significant results in bringing attention to the previously unrecognized issue
of sexual assault in prison, compensating the victims, and enacting change in
the prison system.”’ This Article attempts to break down the silos among
closed systems and learn from the successes and failures of each toward the
end of serving the interests of survivors of sexual violence.

To date, a successful class action comparable to Neal/ has not been
brought in the context of immigration detention facilities. However, sexual
violence in these facilities is widespread and shares many similarities in
nature, such as the barriers to reporting and investigation that exist in prisons
and the military.**® Because the immigration detention facilities are a hybrid
closed system—civil detention centers where occupants have slightly more
rights than prisoners but fewer than those in the community—they are
strongly positioned to be sued vis-a-vis the Neal model.*®

Advocates for victims of abuse in immigration detention facilities are
beginning to take action to force change and seek compensation on their
behalf, but have so far experienced only limited success.*® “In 2007, the
ACLU sued the federal government due to the facility’s harsh conditions,
which resulted in the release of dozens of families.””' For remedies to
sexual abuse, a Fifth Amendment claim was brought against federal officers
individually, arguing they had violated plaintiffs’ due process right to
freedom of deliberate indifference to a risk of harm.*> The Fifth Circuit,

485. Weiser, supra note 127; see generally Class Action Complaint, Jones 1 v. Annucci, slip op.
05275 (S.D.N.Y. Feb. 25, 2016), http://www.legal-aid.org/media/201965/02.26.16_complaint.pdf.

486. See generally Laderburg, supra note 425.

487. See generally Neal v. Mich. Dep’t of Corr. (Neal I), 583 N.W.2d 249 (1998).

488. See JUST DETENTION INT’L, SEXUAL ABUSE IN THE U.S. IMMIGRATION DETENTION (Jan.
2009), http://justdetention.org/wp-content/uploads/2015/10/FS-Sexual-Abuse-in-U.S.-Immigration-
Detention.pdf.

489. Gretchen Gavett, What Are Immigration Detainees’ Legal Rights?, PBS (Oct. 18, 2011),
http://pbs.org/wgbh/frontline/article/what-are-immigration-detainees-legal-rights/.

490. Muifloz, supra note 4, at 578-79.

491. 1.

492. See id.

The several sexually abused plaintiffs brought action against federal officers, George
Robertson and Jose Rosado, alleging they had violated their Fifth Amendment rights.
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ruled:

[N]o clearly established law provides that an official’s knowledge
of contractual breaches and of the breached provision’s aim to
prevent sexual assault of detainees, standing alone, amounts to
deliberate indifference in violation of a detainee’s Fifth Amendment
rights, because no controlling authority provides that such breaches
are “facts from which the inference could be drawn that a
substantial risk of serious harm exists.”*”

It was determined that both officers were entitled to qualified immunity.***

3. Additional Avenue for Justice? The Prison Rape Elimination Act as
a Basis for Administrative Causes of Action

Some scholars have discussed the relative successes and failures of the
PREA in litigation contexts.* Unfortunately, because the PREA does not
create a private cause of action for an agency’s failure to comply with its
standards, a rape victim may not file a suit against the agency solely for
noncompliance.*”® Tt has been argued that victims may be successful in
arguing that noncompliance with the PREA results in violations of
constitutional obligations borne by the facility, but in practice, most courts
do not get to the PREA argument if detainees or prisoners raise it.*’ In
cases where the courts do consider plaintiffs’ arguments regarding the

The immigrant plaintiffs alleged the facility’s logbooks and reports demonstrated the
officer’s indifference to transportation regulation. The documents demonstrated the
transportation of female detainees by male officers, without the presence of female
officers. The documents indicated seventy-seven incidents.

Id.

493. Id.

494. Seeid. at 579.

495. See Gabriel Arkles, Prison Rape Elimination Act Litigation and the Perpetuation of Sexual
Harm, 17 N.Y.U. J. LEGIS. & PUB. POL’Y 801, 811 (2014).

496. See Muiioz, supra note 4, at 568 (citing Alex Friedmann, Prison Rape Elimination Act
Standards Finally in Effect, but Will They Be Effective?, PRISON LEGAL NEWS 3 (Sept. 2013),
https://www.prisonlegalnews.org/media/issues/09pln13.pdf).

497. Arkles, supra note 495, at 811. “In most cases where prisoners raise violations of PREA in
their complaints, courts decline to consider PREA at all because of the lack of a private right of
action.” Id.
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PREA, they remain unswayed.*”"

In the context of immigration detention, one legal advocacy group
attempted to utilize the PREA as the basis for a cause of action.*”” In 2014,
“the Mexican American Legal Defense and Educational Fund (MALDEF)
filed a complaint with the Homeland Security Department after several
women detained at the facility alleged staff members there sexually
assaulted them. The complaint stated that the ongoing sexual abuse
allegations were in violation of PREA.”" They further alleged that the
incidents of abuse and sexual harassment subjected the detained individuals
to “conditions that are punitive and unconstitutional under the Due Process
Clause of the Fifth Amendment.”*”" As a remedy, the complaint requested
that federal officials “investigate the allegations and implement the
necessary protective measures to ensure compliance with PREA.”>** The
abuses described in the complaint mirror those cited in Neal, specifically
when the Karnes Center guards removed female detainees from their cells
late in the evening for the purpose of engaging in sexual acts in various parts
of the facility.””® Additionally, they called detainees their “novias” or
“girlfriends” and used their power and authoritative positions as a way to
manipulate the vulnerable detainees “by requesting sexual favors.”* In
return, the guards made promises of financial reward, committed to help the
women with their immigration cases, and made promises to provide housing
for them following their release from detention.’”

Much like the prisons’ responses in Neal, by September 2014, the
facility had not taken action to attempt to stop or prevent any future abuse

498. See id. In Jenkins v. Hennepin, the plaintiff alleged that defendant officials were deliberately
indifferent to create or implement policy with regard to sexual abuse and knew about the need for
such a policy because of the PREA. Id. (citing Jenkins v. Cty. of Hennepin, Minn., No. CIV.06-
3625(RHK/AJB), 2009 WL 3202376, at *2 (D. Minn. Sept. 30, 2009)). The court held that even
though the defendants did have some knowledge of the PREA, the plaintift did not offer sufficient
evidence that the defendants consciously understood the risk of rape and deliberately chose not to
implement such a policy. Id. at 813 (citing Jenkins, 2009 WL 3202376, at *2).

499. See Muiioz, supra note 4, at 581.

500. Id.

501. See Letter from Marisa Bono, Staff Attorney to Mexican Am. Legal Def. & Educ. Fund to
The Honorable Jeh Johnson, Sec’y of Homeland Sec. (Sept. 30, 2014) (on file at
http://www.maldef.org/assets/pdf/2014-09-30_Karnes PREA_Letter Complaint.pdf).

502. Id.at 582.

503. Muiioz, supra note 4, at 581-82.

504. Id. at 583.

505. Id.

945



[Vol. 44: 881, 2017] Sexual Violence in Closed Institutional Systems
PEPPERDINE LAW REVIEW

despite MALDEF’s complaint.’®® In fact, they did the opposite, providing
the guards with an environment that facilitated sexual abuse, where male
guards had free access to the cells where women and children resided any
time during the day and night.’"’

One scholar notes that the current structure of the immigration detention
center system facilitates abuse and demands intervention,”® and others
suggest that the facilities require external oversight.’” Thus, the class action
may be a particularly effective method to facilitate the external oversight and
effect change. However, even with this oversight, an internal remedy to
enforce the rules facilities claim they comply with has equally essential
value.”'” Scholars argue that there are ways to make the PREA more
effective in litigation, but based on recent successes in the prison context,
there may also be a remedy in administrative law.”"'

Despite the successes of Neal, it was a hard-won fight that spanned over

506. See Marisa Bono, MALDEF Staff Attorney, PREA and Complaints of Sexual Abuse at ICE
Karnes Facility, U.S. COMM’N ON CIv. RTS. 1, 4 (Jan. 30, 2015), http://www.usccr.gov/OIG/
Marisa_Bono_WrittenStatement FINAL.pdf.

To date, Complainants have received two formal responses from federal agencies.
Complainants received an October 29, 2014 letter from ICE indicating that the complaint
had been received, and that an investigation was ongoing. Complainants called the
contact provided in the letter, but did not receive a return phone call. Complainants also
received a December 4, 2014 letter from DHS Civil Rights and Civil Liberties confirming
that the complaint had been received and that an investigation was ongoing. The Office
of the Inspector General (OIG) investigator also contacted Complainants in October of
2014, informing Complainants that OIG was conducting an investigation. Despite
repeated requests, Complainants have no additional information regarding the details of
the investigations.
Id.

507. Mufioz, supra note 4, at 578—79.

The conditions stated in the complaint, violated the zero-tolerance policy established by
PREA. PREA specifically states that sexual abuse is any incident when a staff member is
involved in sexual contact with a detainee or resident. It is considered sexual abuse
regardless of whether or not the sexual intercourse is consensual. Sexual abuse also
includes any attempt, threat, or request by a facility staff member with the purpose of
engaging in sexual intercourse.

1d.

508. See Maunica Sthanki, Deconstructing Detention: Structural Impunity and the Need for an
Intervention, 65 RUTGERS L. REV. 447, 447 (2013) (“This Article argues that the U.S. immigration
detention system, the largest law enforcement operation in the country, operates with structural
impunity resulting in the perpetual abuse of the detained population.”).

509. Id. at 497.

510. Seeid. at 470. This type of action would likely be covered by “traditional state tort law.” Id.

511. See generally Arkles, supra note 495.
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fifteen years, and largely occurred before the PREA had been fully
implemented.”'? Thus, learning from the context of immigration detention
facilities, a PREA-related cause of action in the prison context may
supplement the role of class actions. In April 2015, lawyers utilizing an
administrative remedy under the PREA to remedy sexual violence found
some success in the prison context.’"> In Neon Brown v. Patuxent Institution
in Maryland, a transgender inmate alleged the facility failed to train its
employees on how to comply with PREA regulations, which led to a hostile
environment in which she was subjected to sexual harassment and abuse.’'*
The administrative law judge found that this abuse violated specific PREA
standards the state facility.”’> The remedy recommended by the ALJ was
that the facility promulgate policies and institute mandatory training
regarding transgender inmates that comply the with PREA, as well as pay
$5000 in damages and award 20 diminution credits in recognition of the 50
days the inmate was held in administrative segregation beyond what was
appropriate.’’® The success in this administrative law context may be a
model for other members of closed systems who face abuse related to a
failure to implement changes to meet compliance with federal regulatory
schemes like the PREA.

B.  Civil Liability for Military Victims of Sexual Violence

This Article is not the first to suggest sweeping reforms in the military
to better serve victims of sexual assault.’'’ There are those that argue that
the closed-system governance of these issues—which falls entirely within

512. See Culley, supra note 36.

513. Proposed Decision, Brown v. Patuxent Institution, OAH No. DPSC-IGO-002V-14-33232
(Aug. 17, 2015), https://freestatelegal.org/wp-content/uploads/2015/09/Brown-2015.08.17-Decision-
of-Secretary-and-ALJ.pdf.

514. Id.at 13.

515. Id. at 26. The Administrative Law Judge found that the facility’s actions violated the PREA
because correctional staff violated her privacy while she was in the shower, verbally harassed her—
including telling her she should kill herself—and placed her in administrative segregation for an
extended stay—the entire sixty-six days she was confined at the facility. Id.

516. Id.at 33-34.

517. See, e.g., Schenck, supra note 68, at 582; see generally Ann M. Vallandingham, Department
of Defense’s Sexual Assault Policy: Recommendations for a More Comprehensive and Uniform
Policy, 54 NAVAL L. REV. 205 (2007) (advocating policy changes regarding better definitions for
restricted reporting and expanding the class of victims to which restricted reporting is made
available).
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the military, has nearly no external check, and often leaves victims without
remedy—should be overhauled.’’® However, some argue that these critics
fail to understand the unique military context, including the “crucial role of
convening authorities in the maintenance of good order and discipline, the
allocation of resources in the prosecution of cases, and the important
prosecutorial element that military cases have legitimacy with military
juries, which includes the chain of command’s support.”'® This Article
explores the existing limitations on military causes of action both
conceptually and through the lens of the failed class action, Klay v. Panetta,
ultimately urging a middle-ground reform of constitutional jurisprudence
toward an end of allowing redress for victims of sexual violence.

1. Limitations on Civil Military Causes of Action

Although victims of sexual assault in the broader community may take
advantage of a range of civil causes of action, victims in the military face a
complex web of limitations imposed by internal policies, federal statutes,
and Supreme Court jurisprudence, effectively making access to civil justice
difficult if not impossible.**’

Historically, common law precluded the U.S. Government from bearing
liability for the negligent actions of military members.”*' The Federal Tort
Claims Act (FTCA) changed the common law doctrine and waived
governmental immunity in certain situations, allowing individuals the right
to sue for negligent acts committed within a government employee’s scope
of employment.’” In passing the FTCA, Congress desired to provide a

518. See Ruth Rosen, The Invisible War Against Rape in the U.S. Military, HIST. NEWS NETWORK
(Mar. 24, 2014), http://historynewsnetwork.org/article/155049; Helene Cooper, Senate Rejects
Blocking Military Commanders from Sexual Assault Cases, N.Y. TIMES (Mar. 6, 2014),
http://www.nytimes.com/2014/03/07/us/politics/military-sexual-assault-legislation.html? r=0.
Senator “Gillibrand’s legislation would have taken the prosecution of sexual assault cases out of the
military chain of command and given it to the independent Judge Advocates General Corps.”
Rosen, supra.

519. Schenck, supra note 68, at 582.

520. See infra notes 521-41 and accompanying text.

521. See Michael Rust, Expansion of the Feres Doctrine, 32 EMORY L.J. 237, 238 (1983).
Although, at one point, courts did allow such causes of action when “superior officers act[ed]
maliciously or outside the scope of their authority.” Ann-Marie Woods, A “More Searching Judicial
Inquiry”: The Justiciability of Intra-Military Sexual Assault Claims, 55 B.C. L. REV. 1329, 1333-34
(2014).

522. See Rust, supra note 521, at 238-39.
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remedy for individuals harmed at the hands of the government.”> However,
federal law provides exceptions, including one that disallows claims derived
from “combatant activities” within the military or that might arise during
wartime.”® The exact meaning of this exception has been the subject of
significant controversy, but congressional history lends support to the idea
that it was intended only as a narrow exception.’”

Brooks v. United States was the first Supreme Court case to interpret the
FTCA; the Court’s decision suggests that this exception should be narrowly
interpreted and does not exclude all military personnel tort claims.*® The
Court’s opinion made it clear that negligence claims brought in contexts that
are not “incident to service” may proceed against the government.’>’ Brooks
involved a vehicular accident occurring off of military base; the Court
stated, “[w]ere the accident to the Brooks’ service, a wholly different case
would be presented.”*® The meaning of “incident to service,” however, is
the subject of significant debate.’*

Definition of this elusive phrase occurred just one year later in United
States v. Feres, where the Court drew a critical distinction between the
specific facts of two cases; Feres involved a service member’s death as a
result of a fire while he was on active duty, and Brooks involved a car
accident committed outside of a military base.*® The Court’s decision
rested on whether an act occurred “incident to service,” yet it still did not
clearly define what the phrase actually meant; the language, which has
subsequently taken on a life of its own as a guiding determinant for tort
liability against the military, is also glaringly absent from the FTCA.”'
Feres expanded governmental immunity in the limited military context.’
As a result, “[s]overeign immunity trumps individual liability under the
Feres doctrine, even in the face of clear injustices suffered by military

523. Id. at 238-39.

524. 28 U.S.C. § 2680(j) (2016).

525. See Woods, supra note 521, at 1335-36.

526. Id.at1337.

527. Brooks v. United States, 337 U.S. 49, 53 (1949).
528. Id.

529. See Feres v. United States, 340 U.S. 135, 155 (1950) (“There are few guiding materials for
our task of statutory construction.”).

530. Id. at 137; see also Brooks, 337 U.S. at 53.

531. Woods, supra note 521, at 1338.

532. Feres, 340 U.S. at 135.
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service members.”*

In particular, the doctrine has become synonymous with three core
principles: (1) respect for and deference to decisions made in the
context of intra-military supervision, under the “incident to service”
exception to the FTCA; (2) the existence of an alternative
compensation scheme and system of justice that is more than
sufficient and capable of providing service members with an
alternative to tort recovery; and (3) the concern regarding
undercutting, and thereby destabilizing, the military discipline
structure if soldiers are permitted to hold their superior officers and
other government officials liable in Article III courts.”*

Courts routinely rely on these principles in their decisions involving the
Feres doctrine.™

While the Feres doctrine was originally meant to prohibit FTCA
claims against the military as an institution, its reasoning was later
used to justify prohibiting military service members from bringing
Bivens actions against individual military officials for violating
service members’ constitutional rights as well, under the “special
factors counseling hesitation” prong of the two-part Bivens inquiry.
This has created even greater immunity for the military than was
originally intended by the Supreme Court in Feres.’*®

Despite compelling arguments to limit government immunity in the
military context, there exists a contingent of judges and scholars who argue
the Feres doctrine should be revisited and refined.”” Four dissenting
Supreme Court opinions authored by Justices Scalia, Thomas, O’Connor,
and Brennan argue against the current interpretation.®® “Coupled with

533. Woods, supra note 521, at 1332.

534. Id.at 1341.

535. See, e.g., Ortiz v. U.S. ex rel. Evans Army Cmty. Hosp., 786 F.3d 817 (10th Cir. 2015).

536. Aparna Krishnaswamy Patrie, No Place in the Military: The Judiciary’s Failure to
Compensate Victims of Military Sexual Assault and a Suggested Path Forward Using Lessons from
the Prison Context, 8 J. NAT’L SEC. L. & POL’Y 119, 124 (2015) (quoting Bivens v. Six Unknown
Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 396 (1971)).

537. See Woods, supra note 521, at 1345.

538. See Lanus v. United States, 133 S. Ct. 2731, 2732 (2013) (Thomas, J., dissenting); United
States v. Stanley, 483 U.S. 669, 704-06 (1987) (Brennan, J., dissenting); United States v. Stanley,
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disapproval in the lower courts, these judicial critiques of the Feres doctrine
suggest that it is not a matter of if, but when the Court will reexamine the
decision.” The Tenth Circuit Court of Appeals in a recent decision
dismissing a medical malpractice claim against a military hospital opined,
“[s]uffice it to say that when a court is forced to apply the Feres doctrine, it
frequently does so with a degree of regret.”**” The Court may in fact have
an opportunity to revisit Feres if it chooses to take up the appeal in the Ortiz
case.”"!

Based on this Article’s observation of the difficulty in attempting to
enact change in the closed system of prison without external pressure from
the courts, the doctrine demands revision—either through shifts in judicial
decision-making or congressional action to amend the FTCA.

2. Klayv. Panetta and Its Progeny: The Failure of Class Action
Lawsuits Against the Military for Sexual Violence

As this Article extensively discusses, sexual victimization in the military
occurs at exceedingly high rates and affects numerous women.’** Because
of the closed institutional military system, victims encounter major barriers
to reporting, find investigatory practices to be unsatisfactory, and more often

483 U.S. 669, 709-10 (1987) (O’Connor, J., dissenting); United States v. Johnson, 481 U.S. 681,
700 (1987) (Scalia, J., dissenting).

539. Woods, supra note 521, at 1343. Other scholars disagree and argue that overturning the
Feres doctrine is not a realistic option because it would also require overhaul of the FTCA and the
Military Claims Act (MCA). For example, one scholar argues,

even in the unlikely event Congress were to legislatively overturn the affirmed, and
entrenched, Feres doctrine, the FTCA precludes liability unless the claimant can show
that the servicemember’s wrongful acts or omissions happened while he or she was
“acting within the scope of his office or employment.” The “scope of employment”
standard still precludes claims of sexual assault and harassment because sexual assault
and harassment “cannot be considered performing the employer’s work.”
Julie Dickerson, A Compensation System for Military Victims of Sexual Assault and Harassment,
222 MIL. L. REV. 211,226 (2014).

540. Ortiz, 786 F.3d at 822. The Tenth Circuit included a litany of prior decisions in which courts
reluctantly applied the Feres doctrine. Id. at 822-23.

541. The future of Feres might well include refinement. Following their loss in Ortiz v. U.S, the
plaintiffs appealed to the United States Supreme Court on October 13, 2015. Patricia Klime,
Military Family Pushes Supreme Court to Consider Malpractice Claim, MIL. TIMES (Dec. 21, 2015),
http://www.militarytimes.com/story/military/2015/12/21/military-family-pushes-supreme-court-cons
ider-malpractice-claim/77500274/. The government’s response to the motion is pending following
an extension requesting more time. /d.

542. See supra note 266 and accompanying text.
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than not, are left without access to justice, making the availability of
alternative remedies even more important.’*® The civil class action lawsuit
is one strategy proven successful in contexts like prisons, and lawyers have
attempted to use it to help victims in the military; however, because of the
issues with immunity, they have not been attempted, or when they have, they
are unsuccessful.* Klay v. Panetta was filed on behalf of twelve women
who were sexually assaulted across the Navy and Marine branches of the
military.”* However, unlike the plaintiffs in Neal, the plaintiffs in Klay did
not sue the government, but instead named individual high-level government
officials as defendants.>*

The Klay complaint alleged that the Department of Defense failed to
follow Congressional mandates to address sexual victimization in the
military; specific to the female plaintiffs, it alleged that these failures led to
their claims of rape and sexual harassment being ignored and to them
receiving significant retaliation for speaking out.* “Rather than being
respected and appreciated for reporting crimes and unprofessional conduct,
Plaintiffs and others who report are branded ‘troublemakers,” endure
egregious and blatant retaliation, and are often forced out of military
service.””*® The basis of their claims rested on three constitutional violations
implied under the First, Fifth, and Seventh Amendments.**

The United States Court of Appeals for the District of Columbia
dismissed the complaint procedurally, agreeing with the district court that
the plaintiffs failed to state a claim upon which relief could be granted.’*
The Court of Appeals, without ever getting to the merits of the case,
determined that the plaintiffs did not have access to a Bivens cause of
action—the gateway to tort liability against the government—in the first
place.”' This roadblock will effectively bar all similar cases from moving
forward, no matter how egregious the sexually violent actions on the part of

543. See supra Part 1.

544. See, e.g., Cioca v. Rumsfield, 720 F.3d 505, 511 (4th Cir. 2013) (citing Feres v. United
States, 340 U.S. 135, 146 (1950)).

545. Complaint at 4, Klay v. Panetta, 758 F.3d 369 (D.C. Cir. 2014) (No. 13-5081).

546. Seeid.

547. Seeid. at 3.
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549. Id.at 32-34.

550. Klay, 758 F.3d at 376-77.
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military service members and the corresponding failure by the military to
address this victimization.” The court discusses this predicament:

Their appeal is both difficult and easy. Difficult, because it
involves shocking allegations that members of this nation’s armed
forces who put themselves at risk to protect our liberties were
abused in such a vile and callous manner. Easy, because plaintiffs
seek relief under a legal theory that is patently deficient.’”

Despite this difficulty, the Court of Appeals was unwilling to move the
roadblock that stands in between the aggrieved plaintiffs and the opportunity
to have their claims adjudicated by a court of law.”* The inability to access
a Bivens cause of action rests on the satisfaction of one specific legal test
that requires a particular harm be perpetrated in a way that is considered
“incident” to military service. >

Kori Cioca, along with twenty-eight current and former members of the
United States armed forces, filed suit against two former secretaries of
defense and alleged a battery of sexual violence by fellow service
members.”>® They argued that their reports of sexual violence were met with
skepticism, hostility, and retaliation by military authorities.”™’ Like in Klay,
they alleged that the defendants’ acts and omissions in their official
capacities contributed to a military culture of tolerance for the sexual crimes
perpetrated against them, and they sought damages pursuant to Bivens.”®

In this case filed after the initial Klay complaint but decided before the
Court of Appeals for the District of Columbia rendered its decision, the
Fourth Circuit explained its nearly identical decision to K/ay, to prevent the
case from moving forward because a Bivens remedy was unavailable.” The
court was unwilling to extend this remedy to the plaintiffs because,
“Congress, not the courts, is in the proper constitutional position to conduct
such an inquiry and provide a statutory remedy should it determine that

552. See infra note 553 and accompanying text.
553. Klay, 758 F.3d at 370.

554. Id. at371.

555. Id.

556. Cioca v. Rumsfeld, 720 F.3d 505, 506 (2013).
557. Id.

558. Id.

559. Id. at 518.
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action is warranted.”*® The Fourth Circuit Court of Appeals in Cioca does
not deny that the allegations are egregious, but it is deeply committed to the
notion that the only remedy available is one that would come from
Congress—not the courts—who has, to date, failed to act:

In the more than twenty-five years since the Supreme Court
pronounced in Stanley that servicemembers will not have an implied
cause of action against the government for injuries arising out of or
incident to their military service under Bivens, Congress has never
created an express cause of action as a remedy for the type of claim
that Plaintiffs allege here. And it is Congress, not the courts, that
the Constitution has charged with that responsibility.*'

This Article is not the first to urge Congressional action on this issue.’
This change in policy would open doors for military victims of sexual
violence in a significant and meaningful way.’®® Further, in the spirit of
breaking intellectual silos among closed institutions, this Article supports an
amendment to the FTCA that creates an exception for sexual assault claims,
regardless of not being incident to any service.”® This legislative solution
would help survivors of sexual assault gain access to civil remedies across
institutions and is in need of more research and support.’®

The relative success and resulting remedy of the Neal case is not
available to victims in the military, but it should be.’®® Drawing this

560. Id.

561. Id. at517.

In concluding that Plaintiffs lack a Bivens cause of action in this case, we do not
downplay the severity of Plaintiffs’ allegations or otherwise imply that the conduct
alleged in Plaintiffs” Complaint is permissible or acceptable. Rather, our decision reflects
the judicial deference to Congress and the Executive Branch in matters of military
oversight required by the Constitution and our fidelity to the Supreme Court’s consistent
refusal to create new implied causes of action in this context.
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comparison between the prison and military systems is not without
precedent, even in the courts.® The military plaintiffs in the class action
lawsuit, Cioca v. Rumsfeld, “likened their situation to situations that
prisoners face, at least in the sense that members of the armed forces, like
prisoners, cannot engage in ‘self-help against Constitutional deprivations’
like civilians can.””® Further, explaining the limitations inherent in working
in a closed system,

[a]ctive duty service members cannot move homes or change cities,
they cannot take personal actions like civilians can—such as calling
the police, seeking the aid of a shelter, or getting out of town—and
they cannot simply quit their jobs to go find new employment away
from the rapists that they are forced to live near, work with, and
salute everyday.’®

Scholars have also noted the similarities among the closed system
facilities.””® One author proposes a three-part test to assess whether
members of the military who are sexually abused may sue for monetary
damages, using the Eighth Amendment test of malicious harm and deliberate
indifference from the prison context.””' However, she also argues that Feres
is here to stay, and although it may be desirable to overturn it, “neither
Congress nor the Supreme Court is likely to do so.”*” That said, there is
hope that congressional leaders might learn from the struggles of those
trying to address sexual abuse in prison and consider refining Feres to at
least offer a remedy for sexual-violence victims in the military.””

The four primary outcomes of the Neal class action—monetary
compensation, system change, increased awareness, and deterrence—should

the Feres Doctrine, 95 YALE L.J. 992, 1006 (1986) (“[T]he Feres doctrine indiscriminately accords
the same absolute protection to combat decisions as it does to the decision to commit a sexual
assault.”).

567. See Tara D. Zickefoose, Battling the Unforeseen Enemy: The Constitutional Attack on
Military Sexual Assault, 48 TULSA L. REV. 143, 162 (2012).

568. Id.; see Transcript of Hearing on Motions at 12—13, Cioca v. Rumsfeld, 720 F.3d 505, 506
(2013) (No. 12-1065).
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be extrapolated further into the military context by allowing sexual-assault
victims access to the courts through civil lawsuits.””* In examining these
closed systems together, this Article draws comparisons between the
incidences of sexual assault and barriers to reporting and investigation, and
applies lessons from one context to another.””> In prison, policy changes,
media attention, and even federal oversight were not sufficient alone to
address sexual violence in the system: the class action was an essential tool
to effect change and compensate victims.”’® It follows that the class action
could similarly operate to finally create the type of change that society,
including the judiciary, acknowledges is necessary in the military.

CONCLUSION

There are significant lessons to be learned from engaging in
comparisons among seemingly disparate closed institutions like prisons, the
military, and immigration detention centers.””” Though markedly different
in their respective societal roles, these systems are all similarly characterized
by rampant sexual violence, problems with reporting and related
investigations, the failure to provide meaningful internal mechanisms for
redress, and limitations in legal remedies.’”® This Article urges policy
makers, lawyers, scholars and others to break down the silos across these
closed systems and extract lessons from both the successes and failures to
better address the problem of sexual violence.
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