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For example, in November 2015, USCIS released a draft policy
memorandum for comment, which would revise the meaning of “same or
similar” job for green card applicants.””’ Thus, revisions of other policy
memoranda that impact immigrant entrepreneurs may be a natural next step
for USCIS.**®

C. Significance of Proposal: Unpoliticized Change and Interim Certainty

Ultimately, without Congress, USCIS cannot wholly shift the laws to
favor immigrant entrepreneurs (e.g., USCIS cannot create a new
entrepreneur visa), but USCIS can offer interim reform.””  Because
Congress is at a stalemate with regard to the Startup Act,”* USCIS can
circumvent the politically fueled debate to accomplish more immediate
changes.’*' Additionally, USCIS’s policy memoranda become quasi-binding
in application, which would grant practitioners and immigrant entrepreneur
applicants some needed certainty in the wake of contradicting and confusing
informal guidance.’* In turn, using administrative rulemaking via policy
memoranda is an imperfect solution, but the best current option for
immigrant entrepreneurs.’*

Looking forward, USCIS policy memoranda will likely not be the final
word on immigrant entrepreneur reform.*** Nonetheless, the guidance could
direct immigrant entrepreneurs for the next few years, or decades, while
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339. See Weber, supra note 56, at 794-813 (advocating for Congress to make substantial statutory
changes for immigrant entrepreneurs).
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341. See Bluestein, supra note 131 (“Despite the bipartisan popularity of business-friendly
proposals, including increasing the cap on H-1B work visas for skilled workers and creating a visa
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342. See Family, supra note 212 and accompanying text. Although many scholars and
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Act).
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Congress continues to debate the Startup Act.** This change could have a
lasting effect, because USCIS policy memoranda actually have quite a long
shelf life’* For example, the Neufeld Memo—which reformed and
restricted the definition of the employer—employee relationship to reflect the
more protectionist times post-9/11—remains enforceable law.’*’  An
additional impact of this type of administrative change might be that
advocates of other highly politicized issues could use USCIS’s policy
memoranda as an example to institute swift interim reform.”*® In other
words, advocates may recognize that administrative rulemaking is a
workable alternative route to accomplishing change.**’

IV. CONCLUSION

The overwhelming sentiment in the United States is that immigrants
who innovate and create jobs in America should have a clear pathway to
citizenship.”® Nonetheless, Congress is at a stalemate on the issue, and the
President’s and USCIS’s attempts at reform for immigrant entrepreneurs
have failed to make an effective impact.””® To make headway in
accomplishing reform for immigrant entrepreneurs, USCIS should issue
policy memoranda to aid immigrant entrepreneurs.” This unusual route to
reform will provide immigrant entrepreneurs with the certainty necessary for
them to pursue their business ventures in the United States.”>> In the context

345. See id. (discussing the ongoing heated debates surrounding the Startup Act). If immigrant
entrepreneurs are forced to wait for Congress to take significant action, more immigrants may return
to their home countries to start innovative businesses, or even move to a different country that is
more welcoming to immigrant entrepreneurs. See Entrepreneurs in Latin America: The Lure of
Chilecon Valley, ECONOMIST (Oct. 13, 2012), http://www.economist.com/node/21564589. For
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equivalent of $40,000 and a yearlong visa to work on their business ideas. Id.
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of today’s political climate, immigrant entrepreneurs need a disruptive
solution.”* Much like Uber altered an industry by revamping the process of
an already existing service, the United States can initiate reform for
immigrant entrepreneurs by changing the process, rather than the underlying
substantive law.>> Indeed, our innovators deserve an innovative solution.

Tess Douglas*

354. See supra Part IIL

355. See UBER, https://www.uber.com/ (last visited Sept. 24, 2016); see also Brad Stone,
Invasion of the Taxi Snatchers: Uber Leads an Industry’s Disruption, BLOOMBERG (Feb. 20, 2014,
11:26 AM), http://www.bloomberg.com/news/articles/2014-02-20/uber-leads-taxi-industry-disrup
tion-amid-fight-for-riders-drivers.
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