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own procedural law. As such, the witness examination would not entail
cross-examination by the opposing party or recording of verbatim
transcripts—these practices are unknown in German court proceedings.*
Section 1050 of the German Code of Civil Procedure, however, expressly
addresses the arbitrator’s right to participate in the court proceedings and ask
questions to the witness.”

It is therefore necessary to discuss with the judge how best to arrange
the court hearing to ensure that a witness examination before the judge is
similar to the examination of the other witnesses during the arbitration
hearing. Otherwise, the inconsistency between the proceedings could lead to
unequal and potentially unfair treatment of different parties. German judges
tend to be receptive to parties arranging a court reporter, but some judges
require the witness’s consent before allowing the testimony to be recorded.”
Similarly, there is the difficult issue of permitting opposing counsel the right
to pose critical questions to the witness without allowing them to engage in a
proper cross-examination with closed questions. Counsel must be very
careful not to lose the good will of the judge, who can easily stop any line of
questioning that the judge considers to be inappropriate.

The second example is the administration of an oath. In Germany, only
officials can administer an oath. Under German law, administration of an
oath by a private person—such as an arbitrator—is, in fact, a criminal
offense.”> However, arbitrators are allowed to ask a party to confirm it
understands it has to tell the truth and nothing but the truth. In some
situations, arbitrators consider it helpful to arrange for a competent official
put a witness under oath during arbitration, particularly if two witnesses’
narratives fundamentally differ on specific points. If there is an impression
that one witness is being dishonest and has no issue lying in written
testimony, the mere act of informing the parties that the arbitral tribunal will
rely on the local courts for the examination of the witness under oath often
leads to the withdrawal of a dishonest witness—who may have reconsidered
the risk of severe criminal penalties for lying under oath in court.

Contracting State . . . to obtain evidence, or to perform some other judicial act.”).
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In sum, it is the lawmakers that set an appropriate and predictable
framework for court assistance in arbitration and then for the judges to fill
such framework with life.  Taking an arbitration-friendly stance is
enormously helpful in this respect. Arbitration relies, with respect to court
assistance, on the good will of lawmakers and judges alike.

V. OUTLOOK

The German law provisions highlighted illustrate the German
legislature’s pro-arbitration stance by extending court support beyond the
taking of evidence, as foreseen in the Model Law, to other judicial acts.
Similarly, German judges are not hesitant to act flexibly to provide helpful
support. However, can one rest assured that such pro-arbitration bias
persists in the future?

Currently, there is a heated public debate regarding the investor-state
dispute resolution provisions suggested for the U.S.-EU Transatlantic Trade
and Investment Partnership.”” There are strong lobbying efforts against
solving investor-state disputes by arbitration.”®  These efforts have
unfortunately resonated with many legislators who now view arbitration
cynically, not only in the investor-state context, but also more generally.”
This backlash will likely have an effect on future reforms of arbitration law.

Similarly, some judges are now more critical about arbitration.”® The
success of arbitration in some areas, such as solving post-acquisition
disputes, has led to fewer such cases being handled by the courts.” Some
judges fear that a lack of case law will have a negative impact on the
development of the law, as arbitral awards are typically confidential.”®

The arbitration community needs to take these developments seriously
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and address them. While arbitration can be a wholly private affair,
sometimes the legal framework and the courts play a crucial role in ensuring
arbitration remains an effective and attractive alternative to the courts. Thus,
a thoughtful dialogue with legislators and judges is critical.
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