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In case there was any doubt about the Chief’s exceptional use of “IRS
Rule” in King, the Court appears to have never before referred to agency
interpretations of the Internal Revenue Code as IRS Rules. To date, the Court
has used the term “Treasury Regulation” in 374 cases, but the term “IRS Rule”
appears just once, in King v. Burwell”” The term “IRS Rule” seems to be
traced to the Petitioners’ briefing in this case.”’ The Chief seems to have then
decided to adopt their use of the term throughout his opinion for the Court.

The Chief’s use of IRS Rule may be strong evidence that he is not, in fact,
a tax lawyer, as no tax lawyer would call a Treasury regulation an IRS Rule.
If so, the question posed by the title of this Essay may have an easy, not-so-
interesting answer. But his use of the term may also reflect his tax
exceptionalist orientation, in that he views IRS statutory interpretations as
different from—and owed less deference than—interpretations advanced by
other agencies.”” Indeed, reference to the IRS (instead of Treasury) is
reminiscent of the controversy surrounding some politicians’ use of IRS Code
(instead of Internal Revenue Code) as “a political device designed to steer
public frustration over taxes towards the IRS and away from Congressional
lawmakers.”” Similarly, here, perhaps the Chief’s invocation of IRS Rule
signals that regulations promulgated by the IRS do not stand on the same
footing as regulations promulgated by any number of other agencies. In other
words, whereas traditional agency regulations are owed judicial deference,
“IRS Rules” are less deserving of such deference. For the Chief—as for many
tax lawyers, judges, and scholars —tax exceptionalism may well still be alive
and kicking.

70. This search of the Supreme Court Cases Database on Westlaw was conducted on September
4,2015. Three additional cases included “IRS rule,” but not to refer to a Treasury Regulation. See
Bob Jones Univ. v. United States, 461 U.S. 574, 602 n.27 (1983) (quoting congressional statement
referring to IRS Revenue Ruling as “IRS rules”); Allen v. Wright, 468 U.S. 737,742 (1984) (referring
to an IRS Revenue Procedure as “IRS rules”), abrogated by Lexmark Int’l, Inc. v. Static Control
Components, Inc., 134 S. Ct. 1377 (2014); United States v. Energy Res. Co.,495 U.S. 545, 548 (1990)
(referring to IRS Revenue Rulings as “IRS rules”).

71. See, e.g., Merits Brief for Petitioners at 6, King v. Burwell, 135 S. Ct. 2480 (2015) (No. 14-
114) (stating “[t]hese regulations (‘the IRS Rule’) contradict the statutory text restricting subsidies to
Exchanges ‘established by the State under section 1311°” and then using “IRS Rule” another 36 times
throughout the brief).

72. As Ellen Aprill explores in her contribution to this Symposium, the Tax Court in the past
similarly had refused to apply Chevron deference to IRS statutory interpretations and may well use
King as an excuse to resume that practice. Aprill, supra note 8, at 17 (“Predicting from past case law
in this case is much like reading tea leaves; nonetheless, the reluctance of the Tax Court to adopt
Chevron and its willingness to cite Brown & Williamson as a canon of statutory possibility underscores
the possibility that the Tax Court will make use of King v. Burwell to review and reject tax regulations
under a Chevron Step 0.”).

73. Andy Grewal, The IRS Code, YALE J. ON REG.: NOTICE & COMMENT (Apr. 14, 2015),
http://www .yalejreg.com/blog/the-irs-code-by-andy-grewal.
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If tax exceptionalism is indeed driving the Chief’s refusal to accord
Chevron deference to the Treasury regulation at issue in King, this new major
questions doctrine may well be good for tax only. We do not know yet if the
Court (or the lower courts) will extend this sweeping change in administrative
law to other regulatory contexts. But we should find out soon enough. The
Chief’s major questions doctrine is already front and center in a number of
legal challenges to agency regulations, including challenges to the agency’s
interpretation of the contraceptive mandate in the Affordable Care Act and to
the Federal Communication Commission’s net neutrality regulation.” As one
of us has previously noted, legal challenges to the EPA’s Clean Power Plan
seem like another prime candidate to test the Chief’s new doctrine.”

It is probably safe to assume that we will soon discover whether the Chief
in King v. Burwell intended to cause a sea change in administrative law or was
thinking like a tax lawyer and crafting a major questions doctrine that is good
for tax only.”

CONCLUSION

So, based on his opinion in King v. Burwell, is it fair to wonder whether
the Chief Justice is a tax lawyer at heart? As for administrative law, there is
some evidence that the Chief is thinking like a tax exceptionalist. Time will
tell whether he intended his new major questions doctrine to apply beyond
tax. His approach to statutory interpretation, however, even more strikingly
reflects how tax law interprets transactions by not letting form (text) trump
substance (purpose). Although we doubt the Chief or the Court more
generally is actually thinking about tax law’s substance-over-form doctrine
when engaging in this brand of contextualism, maybe they should be. As this

74. See, e.g., Brief for the Cato Institute as Amicus Curiae in Support of Petitioners at 1, Little
Sisters of the Poor Home for the Aged v. Burwell, S. Ct. No. 15-105, 2015 WL 5029190 (Aug. 24,
2015) (arguing that “the threshold question is whether the Departments had the requisite interpretive
authority and ‘expertise’ to resolve this ‘major question’ of profound social, ‘economic and political
significance’” (quoting King, 135 S. Ct. at 2489); Amicus Curiae Brief of International Center for Law
& Economics and Administrative Law Scholars in Support of Petitioners at 3—4, U.S. Telecom Ass’n
v.FCC, D.C. Cir. No. 15-1063, 2015 WL 4698404 (Aug. 6, 2015) (arguing that “the [net neutrality]
Order should be rejected as exceeding the Commission’s statutory authority and as presenting and
addressing major questions—questions of ‘deep economic and political significance,” see, e.g., King
v. Burwell . . . —that can only be addressed by Congress”).

75. See Walker, supra note 39.

76. In her contribution, Kristin Hickman explores a third option—that the majority joined the
Chief’s opinion to save the regulation yet did not really embrace the Chief’s novel major questions
doctrines—but Professor Hickman nevertheless argues that there may well be unintended
consequences from their joinder. Hickman, supra note 8, at 65-66. As discussed in note 43 supra,
Justice Kennedy articulated a similar major questions doctrine at oral arguments, but Professor
Hickman is right that we do not know the position of the other joiners (or if Justice Kennedy fully
embraces the new doctrine).
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Essay illustrates, there may well be great benefits in looking to tax law (and
vice versa) to better understand and further develop other areas of the law such
as statutory interpretation and administrative law.”

77. For this reason, Andy Grewal’s observation on the lack of participation of tax scholars in the
King v. Burwell litigation is all the more noteworthy. Grewal, supra note 8, at 48. As Professor
Grewal notes in his contribution to the Symposium, “Tax professors routinely provide thoughtful
analysis of non-core tax provisions, like those relating to the Earned Income Tax Credit. Also,
discussions of tax expenditures have enjoyed somewhat of a resurgence in recent years. Interpretive
and policy issues related to non-core provisions fit comfortably within the tax professoriate’s
bailiwick.” Id. at 45-46.
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