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PROFESSOR BROOKS: How does he get rid of the AUMEF, though,
even if he wants that?

MR. WITTES: I think you declare the end of hostilities, and the
President is free to do that.

There are certain tails wagging the dog questions associated with that,
like what do you do with certain detainees? But there is certainly the
possibility of doing this by presidential declaration.

I think the AUMF has been much more limiting than the question
suggests. There are people in the world whom the Defense Department
believes it doesn’t have the authority to target. There are whole groups in
the world—think about Hezbollah—that have really attacked Americans, yet
whom we don’t attack militarily because they’re not covered by the AUMF.

To some degree, the premise of the question is wrong. Broadly
speaking, very briefly, in our proposal, we tried to include a series of
reporting requirements to Congress in terms of who is covered by the
document, a series of other accountability measures, including a sunset
provision, so that you don’t have the situation where the default is the
perpetuation of the conflict indefinitely.

PROFESSOR BROOKS: Okay, let me take on that narrow question of
what would happen if President Obama, in his 11th hour, after Hillary
Clinton has won the next election but has not yet been inaugurated, decides
to do something serious about this.

Let’s say he doesn’t want her to inherit this. He wants to make her life
easier by taking the fall for it because he’s going out anyway, so he says, “I
declare as President of the United States that the armed conflict with Al-
Qaeda and its associates is over. We will, of course, continue to respond to
any imminent threats, using force if necessary, but the armed conflict is
over.”

Well, even if he does this, I think the AUMF is still left standing.
Absent congressional repeal, it’s Justice Jackson’s loaded gun. It’s
available for Hillary Clinton, should she wish to use it. It’s available for any
subsequent administration, should they wish to use it. That may, to some
extent, be a semantics thing. I don’t think the AUMF goes away, even if the
President of the United States were to have a sudden, “I declare the war is
over,” moment.

What was the question? Now I completely forgot.
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(Laughter and crosstalk.)

PROFESSOR McNEAL: Let me ask you a new one, because [ want to
make sure I answer a whole lot. Is that OK?

(Crosstalk.)

PROFESSOR McNEAL: I've got a lot of cards here I’'m remixing and
spinning. Let me remix this one. It is two questions on the AUMF and due
process.

PROFESSOR BROOKS: I just remembered my answer.
PROFESSOR McNEAL: Go for it.

PROFESSOR BROOKS: This is actually important, although obviously
not so important that [ remember it the first time around. Much of what ails
us right now, it seems to me, could be 95% addressed—in terms of the
underlying rule of law issues—by having more transparency and more
accountability.

At the end of the day, what wakes me up in the middle of the night
feeling scared about the future of American democracy, and scared about the
future of the world, is not whether or not the use of armed force can, with
total plausibility, be said to fit into the AUMF or into the law of armed
conflict.

It’s the fact that the United States of America has been, in effect,
engaging in a 13-year-long secret war based on secret law. That is what
frightens me. It’s not even because I think that there have been abuses. It’s
because I think that that is a recipe for abuse, sooner or later.

Whether or not the AUMF is revised or repealed, I think it is
conceivable that there could be congressional legislation that is designed to
force somewhat greater transparency and create a somewhat better post-hoc
investigatory mechanism for uses of force by the United States outside of
traditional battlefields.

I don’t necessarily think that is likely, but I do think that there is a
growing bipartisan concern on the Hill about this. I think we’re seeing
members of Congress from both parties saying, “We don’t want to take
away the power to use force, but we do want to ensure that it is reasonably
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circumscribed and that is democratically accountable.”
That, I think, could happen, and that, I think, is the most important thing
we could hope for.

PROFESSOR McNEAL: Great, we’re all glad Rosa did. We’ll keep
your complex legal questions not as complicated as follows.

The AUMEF is being used to justify actions against American citizens
including surveillance and even targeted killings. What are your thoughts to
apparently violate due process with a one-page law passed 12 years ago?

MR. WITTES: I think to formulate the question that way, actually does
a little bit of violence to the notion of due process. Number one, if you
believe that there’s an authorization to use force against the enemy, in what
is actually an armed conflict—and that is of course a disputed question but
that is the administration’s position and the prior administration’s position—
it follows that if an American is a member of enemy forces, it is lawful
under that authorization to use force against that American.

There are questions that arise from that: whether there’s some
heightened level of scrutiny you need to give to the underlying
identification, for example. When you blow up the German position in
World War II and it turns out that there’s an American soldier who is
fighting with the Wermacht, that issue doesn’t arise. We don’t really
consider that a due process issue. In conflict settings, you do identity- and
status-based targeting.

That’s a very ugly thing for the individuals involved, but it’s part of the
nature or it’s part of what distinguishes a war footing and the law of armed
conflict from the criminal law, human rights law, and the normal state of
being.

PROFESSOR McNEAL: I'm going to mix two questions together
again. Since you’ve both argued that secret war is inconsistent with
democracy, what role should leaking play and enhancing democratic
accountability?

Is shifting of the covered drone program from the CIA to DoD exclusive
domain a good idea and why or why not? A transparency question: Can
transparency increase by shifting the CIA program to DoD?

PROFESSOR BROOKS: Oh, gosh. I think that there is a time-honored

631



[Vol. 42: 607, 2015] AUMF Panel Transcript
PEPPERDINE LAW REVIEW

American tradition of whistle blowing and civil disobedience. I do think
that there are times when it is clearly the ethical duty of a government
employee who believes that something immoral and unlawful to leak it or to
blow the whistle in some way or another.

That being said, I don’t want to get this mixed up with the earlier set of
questions about Snowden, for instance, whom I don’t actually think fits in
the paradigm.

The paradigmatic ethical whistle blower and leaker is someone who first
exhausts internal mechanisms to report wrongdoing, and when that fails,
they blow the whistle openly: they stand up and take responsibility for their
disclosures and say, “I’m blowing the whistle. If you want to put me in jail,
put me in jail, but the American people need to know this.”

As for the CIA versus DoD question, I’m not particularly convinced that
transferring the drone program, such as it is, from the CIA to DoD
automatically introduces greater transparency.

The legal authorities under DoD operating in this context are also quite
permissive. Contrary to some media reporting, DoD can engage in activities
designed to remain unacknowledged.

I think it is probably accurate to say that the Armed Forces have
internalized the law of armed conflict more deeply than the intelligence
community has. But, I don’t think there’s any particular reason to believe
that somehow we’ll get a dramatic change in either the policy or the way in
which it is carried out just because we shift institutions. The broad problem
of transparency and accountability will remain, either way.

MR. WITTES: I actually agree with that almost entirely. I would not
want to use our remaining minute to pick a nit.

PROFESSOR McNEAL: We actually are going to end this panel right
on time. Please join me in thanking our panel.

(Applause.)
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