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that sex for money is sex for money —would keep the California courts, like
the Freeman court, from circumventing the intent of the legislature and
having to apply the rule of lenity due to unclear statutory definitions and
legislative intent.”® This clarification would eliminate the ambiguities
glossed over by Freeman regarding the identity of the customer when a third
party pays.>'

Second, the legislature should get rid of the mens rea or purpose
requirement for pandering.”* Currently, under Freeman, pandering requires
prostitution, prostitution requires a lewd act, and a lewd act requires that
“the money or other consideration must be paid for the purpose of sexual
arousal or gratification.”™ This leaves courts to inquire into the subjective
motives of why each person paid for a sex act and if that act sexually
aroused or gratified the person.” The subjective motive of the person
paying the money or the ultimate sexual pleasure received by a person
engaging in the sexual act should not change the court’s analysis for guilt.
The act of exchanging money or consideration for a sexual act should be the
basis of determining whether pandering occurred—not the motive behind or
the pleasure a person receives from the act.”> The act alone should be
enough: money or consideration paid for a sexual act.>

An objective standard is more just and fair because both citizens and

anus or female breasts.” [Ariz. Rev. Stat. Ann.] § 13-3211(9) (1989).
Taylor, 808 P.2d at 316. In contrast, California’s pandering statute does not adequately define
prostitution, leaving room for the courts to step in and provide their own definition. See, e.g.,
Wooten v. Super. Ct., 113 Cal. Rptr. 2d 195 (Ct. App. 2001). California case law requires that
prostitution be a lewd act, which courts have construed to require sexual gratification or arousal. See
Freeman, 758 P.2d at 1130.

250. Despite the original language of the pandering statute saying “any person,” California’s case
law has become convoluted and there is a question as to whether the sexual contact must be with the
buyer to count as prostitution. See PENAL § 266i; discussion supra note 170.

251. See discussion supra note 170.

252. See supra text accompanying notes 172-74. Alternatively, the legislature could adopt the
pandering definition from Hill, which states that prostitution is sexual intercourse or any lewd act,
where the lewd act requires the subjective purpose element. See discussion supra note 169. While
this option would have a similar effect, the subjective requirement is unnecessary and cumbersome.

253. Freeman, 758 P.2d at 1131; see supra notes 161-71 and accompanying text.

254. See Freeman, 758 P.2d at 1131 (concluding that there was no evidence that Freeman paid
“acting fees” for his own sexual arousal or gratification, or that of the actors).

255. See supra note 249 for an example of Arizona’s pandering statute, which has an objective
standard.

256. For example, California’s statutory rape statute does not have a mens rea requirement. See
supra notes 149-50 and accompanying text.
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courts will know what conduct is permissible and what conduct is
prohibited.”” Courts will not be left to guess what the legislative intent is
or—in the absence of clarity—create their own definitions, like the Freeman
court did.*® Creating a bright-line definition of pandering will effectively
overturn Freeman and avoid future blurred-line decisions.?”

The pornography industry will undoubtedly argue that these changes are
overbroad and violate their First Amendment “right to express [them]selves
as [they] please.” However, other states with similar pandering statutes
have upheld those statutes as constitutional and not a violation of the First
Amendment.**" There is no reason California should be any different. As
Freeman explains, the First Amendment cannot protect someone from
punishment for other criminal acts.*®*

VI. CONCLUSION

Sex trafficking is a complex, worldwide problem. There is no easy
solution to eradicating this modern-day slavery and adequately protecting
those enslaved. However, steps can be taken to help curb the selfish demand
of buyers and extinguish what fuels demand. Specifically, California can
erase the blurred lines in its laws by criminalizing buyers of sex trafficking
victims and by clarifying that sex for money is illegal, irrespective of
filming. Demanding justice and drawing a bright line under California law
brings the world one step closer to abolishing the atrocity that is sex
trafficking.

Rachel N. Busick*

257. Cf. Wooten v. Super. Ct., 113 Cal. Rptr. 2d 195, 200-03 (Ct. App. 2001) (applying the rule
of lenity because “under the current status of the law in California, the definition of prostitution is
susceptible to different interpretations™).

258. See Freeman, 758 P.2d at 1130-31.

259. See discussion supra note 212.

260. Vives, supra note 213.

261. See, e.g., State v. Freitag, 130 P.3d 544 (Ariz. Ct. App. 2006) (holding that a prostitution
ordinance did not violate a fundamental constitutional right); People v. Kovner, 409 N.Y.S.2d 349,
352 (Sup. Ct. 1978) (“While First Amendment considerations may protect the dissemination of
printed or photographic material regardless of the manner in which it was obtained, this protection
will not shield one against a prosecution for a crime committed during the origination of the act.”).

262. See Freeman, 758 P.2d at 1133-34.
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