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house. He gets half a house because that’s all he is going to do, all
he is going to get for that money after he paid the taxes, or
whatever.

And I mean, there are a lot of —and he has to move and so forth.
So going back to Justice Kennedy’s point, is there some way of
assuring that the just compensation actually puts the person in the
position he would be in if he didn’t have to sell his house? Or is he
inevitably worse off?*”

At first, Horton pointed to a Connecticut program that provided
relocation loans; however, he admitted his lack of familiarity with the
program and conceded that the loans would not make the condemnee
whole.””* After more discussion, Justice Breyer rephrased his question:

JUSTICE BREYER: What is the remedy? Let’s repose the problem
to which I want to remedy then. And maybe this isn’t the right
remedy.

But the remedy that they are saying, and I’m really repeating it,
is an individual has a house and they want to be really not made a
lot worse off, at least not made a lot worse off just so some other
people can get a lot more money. Now what, what is the right—is

there no constitutional protection? If this isn’t the right case, what
is?277

In response, Horton attempted to rely on the constitutional requirement
of just compensation, but then had to admit that he was confused about the
law:

MR. HORTON: Well, the right case is in the just compensation
concept, but going to your, your point, if this were here as just
compensation, I would say in terms of just compensation, in
deciding what the fair market value is today, you can certainly take
into account the economic plan that’s going into effect. You
know —

275. Id.at48.
276. See id. at 48-49.
277. Id.at 50.
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JUSTICE KENNEDY: Really? I thought that that was a
fundamental of condemnation law that you [cannot] value the
property being taken based on what it’s going to be worth after the
project. That’s just—

MR. HORTON: Well —

JUSTICE KENNEDY: Unless Connecticut law is much different
from any other state.

MR. HORTON: I may have misspoken on that subject, Your
Honor >

After further discussion, Horton again attempted to satisfy the Justices

by suggesting that compensation could include the social costs of the
condemnee, but admitted that he was unprepared to address the issue.

MR. HORTON: . . .. But the—I guess the best answer I have,
Justice Breyer, to your question, after I, after I misspoke is simply
to go back to the point that the time at which you consider what just
compensation is, is in the just compensation proceedings.

And while I misspoke about what the test was, and I apologize
for that, certainly this Court can consider if social costs should be
taken into account at that time. I’m not saying they should. I
haven’t thought that through as can you [sic] obviously see by my
misanswering the question, but it seems to me because my primary
answer is that you don’t look at that now.””

As was the case with Bullock, Horton was compelled to spend time on

an issue for which he was admittedly unprepared.”®® In fact, the issue was

not

one that the Court had certified.®®' If he had received the question in

writing beforehand, he might have composed an informed answer on paper
or prepared to present it at oral argument.282
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Id. at 50-51.

Id. at 52-53.

See id. at 51.

See U.S. Supreme Court Docket, Kelo v. City of New London, 545 U.S. 469 (2005) (No. 04-
available at http://supreme findlaw .com/supremecourt/docket/2004/february .html.

See infra Part IV.C 4.



[Vol. 42: 195, 201 5] A Proposal for Improving Argument Before the United States Supreme Court
PEPPERDINE LAW REVIEW

4. Analysis

In Kelo, the Justices repeatedly tried to elicit a statement of the
petitioner’s proposed test for eminent domain, a test that neither the brief nor
the reply brief had satisfactorily articulated.”® (Admittedly, attempting to
define the outer limits of governmental authority would be a daunting task.)
They further posed a hypothetical to the petitioner’s lawyer that he likely
had not considered beforehand.®® And his opposing counsel was also
compelled to consider a question that concerned the Justices, but one that
strictly was beyond the scope of the case.”®

Yet, each side enjoyed the benefit of experienced legal teams.”® The
teams’ respective failures stemmed not from inadequate professional
competence, but from understandable miscalculations. In the petitioners’
case, the legal team miscalculated how precise a constitutional test the
Justices were seeking. And both the petitioners’ and respondents’ legal
teams miscalculated how far the concerns of the Justices would extend.

The arguments in the briefs should have signaled to the Justices counsel
needed some guidance on which matters concerned them and what they
would have liked to pursue at oral argument. By submitting written
questions to the lawyers and receiving written replies beforehand, the
Justices could have elicited answers that would have aided in the attorneys’
preparation, permitting the Court to engage in a more productive oral
argument.

V. CONCLUSION

By increasing their emphasis on briefs, the Court has historically gained
the advantage of receiving analytical arguments that lawyers have closely
considered and refined. The Court’s rules on briefs, however, result from a
history that subjected the briefs to increasingly detailed requirements—
suggesting that the shift away from oral arguments was not entirely smooth.
Briefs are one-directional: the writer presents an argument, and the Justices
receive it. In this one-sided communication, there is no interplay between

283. See supra Part IV.C.1.

284. See supra Part IV.C.2.

285. See supra Part IV.C3.

286. See Editorial, Pfizer and Kelo’s Ghost Town, WALL ST. J., Nov. 9, 2009, at A20, available at
http://online.wsj.com/articles/SB10001424052748704402404574527513453636326.
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the lawyers and the Court. Oral argument, then, provides the only
opportunity for interplay.

With the historic shift from rhetorical oratory to dialogue, oral argument
could better perform its functions. But by placing ever-tightening time
limits on the arguments, the Court limited their potential. The shortness of
time allotted presents a particularly difficult obstacle to substantial
discussion especially when, as in Kelo, the lawyers do not anticipate being
questioned about arguments covered in the brief that the Justices still believe
call for extensive clarification, hypotheticals, and novel questions.

In light of this cramped interplay between bench and bar, our proposal
offers promise. It would enable the Justices, individually or collectively, to
submit questions to the attorneys beforehand and enable the attorneys to
construct thoughtful answers. For the proposal to prove successful, of
course, the Justices would have to limit themselves to a reasonable number
of questions and attorneys would have to show restraint in controlling the
length of their answers.

The proposal affords a way to supplement oral argument with the
written word. It blends the two methods of communication—print and
speech—enabling the Court to fully consider the parties’” arguments.
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