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will also transform how the courts will analyze takings claims and
which test to apply to those cases: either the reinterpreted Mahon test,
the Loretto test, or perhaps a modified Penn Central test.

The Court’s decision to include personal property under the
protection of the Takings Clause®’ is not outlandish. However, the
Court’s unequivocal finding ensured that there would be no question
that the Takings Clause protects both real and personal property.

A future issue that is likely to arise is the effect of the different
constitutional consequences for physical takings and regulatory
takings.”®® If the government physically takes the property, the
government must pay just compensation to the owner, but when the
government imposes a use restriction on the property, it does not
have to pay the owner.”®' Even though there is a difference between
an actual physical taking and a use restriction, the impact on the
owners may be the same. This result is unfair to the farmers with use
restrictions imposed by the government. Future litigation on this
issue would clarify exactly why the Court decided that there was a
difference between regulatory and physical takings. The Court seems
to have based its decision on a technicality, which in reality produces
the same results regardless of which label is used.

Chief Justice Roberts’s decision in this case reduced the power of
the government to take property for its benefit, and increased the
power of the small farmers. The Court decided that the government
cannot attach a condition on the farmers selling their produce on the
market by forcing them to surrender a portion of their production to
the government.”®”> This determination imposed consequences upon
the government to allow the farmers to do what they should have
been allowed to do, especially in light of the technological advances
made by the agricultural industry since the 1990s. This, in turn, gives
the farmers more power to stand up to government mandates like the
reserve requirement that unfairly takes part of their heavily invested
crops. Strengthening the farmers’ power to bring claims on unfair
reserve requirements will lead to an increase in the amount of claims
brought before the courts. Most importantly, the government may no

29 Id. at 2426.

260 Michael W. McConnell, The Raisin Case, 2015 CATO SUP. CT. REV. 313,
318 (2015).

261 14 at 319.

202 Horne, 135 S. Ct. at 2430-31.



Fall 2016 Farmers Plead the Fifth 635

longer get away with the unfair practice of taking property without
just compensation. The government can no longer rely on legislation
solely providing for payment contingent upon whether happenstance
allows for a net profit on the collection and disposal of reserved food
products. The farmers may now question the government’s
reservation mandates and no longer have to blindly follow the
requirements set at the government’s discretion simply because of the
government’s authority. Across the board in the agricultural
industry,”® outdated acts like the AMAA may be questioned by
farmers in their particular industry and brought to court to prevent
further unconstitutional takings from occurring.

The litigation for this case began not because of an actual taking
of Horne’s raisins by the government but when Horne refused to
allow the government entry to his farm to collect the raisins
mandated by the reserve requirement.*®* Horne was fined the market
value of the raisins that he refused to surrender to the government
and filed suit when the government attempted to collect the fine.”*
The Court, in allowing Horne to bring this action before any actual
taking or harm took place, is opening the gates to many other
agricultural farmers who will challenge the requirement prior to
paying a fine to the government for disobeying the marketing order.
The fine imposed against the owners may no longer have the same
powerful effect as the owners may escape the fine altogether by
bringing a suit instead. Chief Justice Roberts’s decision may lead to
an amendment of the AMAA to include a portion on compensation
upon a taking, instead of the current form of repayment premised
upon whether the government has any net proceeds.**°

The decision in Horne also brings to light the actual benefits that
the farmers received based on the reserve requirement set by the
RAC. The purpose of the requirement was to help the farmers control
their production levels on the market and to maintain stable market
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prices.”®’ The reserve requirement was made to benefit the farmers in
the agricultural industry.”*® However, an academic study found that
“‘grower net return . . . averaged zero under the volume control
program, suggesting that profits were not above normal’ relative to
an unregulated market, though prices were less variable.”*®® The
government’s findings even evidenced that the reserve requirement
led to a prediction that the farmers were “worse off.”*’® The results of
the academic study,””' the USDA’s predictions, and the lack of any
other formal studies that supported the government’s argument of
Horne’s net gain in Horne®™* is a cause for concern over the future
existence of the AMAA. It is certain, at the very least, that there will
be future litigation arguing against the constitutionality and the need
for AMAA and the need of marketing orders in the agricultural
industry.

VII. CONCLUSION

Horne is a case where all but one of the Justices of the Supreme
Court found the raisin program to be in violation of the Takings
Clause and considered the requirement to be a physical, per se taking
of Horne’s property. This case is one example of “simple and
obvious cases . . . [that] are the most illuminating because they bring
fundamental issues to the fore.”*”® Although the question presented
by this case is very simple, the question of whether the reserve
requirement is a taking was a grueling battle in the courts for “more
than a decade,”’* showing how the simplistic nature of a case can
reveal a multitude of important issues. The AMAA, which authorized
the enforcement of the raisin marketing order, has now caught the
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Court’s attention on how outdated and inappropriate it is for this day
and age. Even Justice Sotomayor views the marketing order to be
“outdated, and by some lights downright silly, regulation.”*”> This
Act, created during the onset of the New Deal, will ideally be
repealed or amended to fit the needs of today’s agricultural industry.
Hopefully, Horne will initiate a turn in the right direction in exposing
the truth about the marketing order’s substantially negative impact on
individual farmers. Horne successfully simplified the definition of a
taking under the Fifth Amendment, thereby giving individuals the
tools needed to fight against unjust government appropriations.

73 Id. at 2438 (Sotomayor, J., dissenting).



