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what rights the creator of a work “should” have morally, rather than what the law
gives them. A conclusion was not reached, but most of the panelists expressed a
desire that the Aereo case come out in favor of the broadcasters because of some
intrinsic sense that what Aereo was doing was exploitive.

One of the more contentious topics at the recent hearings was whether
Congress should reauthorize the Satellite Television Extension and Localism Act of
2010, which gives satellite television providers statutory licenses to retransmit
distant broadcast television signals to their customers who do not receive local
stations. Some participants argued that when the compulsory license scheme in
the Copyright Act of 1976 was first put in place, the satellite and cable television
networks were young and the compulsory license scheme was only there to foster
growth.137 If success was the benchmark, as the panelists argued, then that has been
reached, and it may be time to phase out compulsory licenses and allow for market
competition to take over. Others argued just the opposite: that the compulsory
license scheme protected cable and satellite networks then and that it protects
consumers now from unfair price hikes and blackouts.

If the reauthorization is passed, the satellite and cable systems would continue
to operate in the same way as they do now; but if it were not reauthorized, it would
open up a new landscape in which networks competed for licenses, a development
that could have negative effects on customers as competition drives up prices and
disputes lead to blackouts.'*® This raises the important question of how (or would)
a decision to reauthorize this act would change how cases like Aereo come out when

Cos v. Aereo, Inc., 134 S. Ct. 2498, 2517 (2014). Or does that open the door for judges unfamiliar or
stubbornly evasive of new technology to reject innovation because it does not feel “natural” to them? At
the hearing, Professor Mark Shultz also brought up the effect of moral rights to copyrighted material, a
concept that is much more commonly recognized in countries like France and Germany. Copyright
Protection, supra note 1; Irma Sirvinskaite, Toward Copyright “Europeanification”: European Union
Moral Rights, 3 J. INT'L MEDIA & ENT. L. 263, 265 (2011) (discussing the reception of moral rights in the
European Union). Professor Schultz specifically says:

And you have to ask yourself, as between the broadcasters and the creators versus

Aereo, who has the moral and economic right to distribute those signals and profit

from them. And I hope the Supreme Court rejects the interpretation of the law that

allows Aereo to do this. But if they don’t, I hope this Congress will address that.
Copyright Protection, supra note 1 (statement by Professor Mark Shultz).

1% Sirvinskaite, supra note 133, at 263.

%% Copyright Protection, supra note 1.

1% Compulsory Video Licenses of Title 17: Hearing Before the Subcomm. on Courts, Intellectual
Prop., & the Internet of the H. Comm. of the Judiciary, 113th Cong. 2 (2014) (statement of Tom Marino,
Vice-Chairman of the Subcomm.) [hereinafter Video Licenses]; see 17 U.S.C. § 119 (2012) (the statutory
license scheme for satellite providers).

7 See Video Licenses, supra note 136, at 2 (statement of Rep. Nadler, Ranking Member of the H.
Subcomm. on Courts, Intellectual Prop. & the Internet).

P8 1d. at 3.

%9 See id. at 12 (statement of Rep. Conyers, Ranking Member of the Comm. on the Judiciary &
Member of the Subcomm. on Courts, Intellectual Prop.& the Internet).

0 Jd. at 8081 (statements of Mathew M. Polka, President & Chief Exec. Officer of Am. Cable
Ass’n).
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there is no longer a statutory licensing scheme for cable companies to compare it to.
The panelists discussed Aereo, some condemning Aereo’s efforts as “disruptive” and
others offering support for innovation in the field.'*" The latter group argued that
Aereo could not apply for the same license a cable company could receive under
statute, and thus Congress would have to allow for that type of license in order for
them to operate legally.142

Finally, in many of the other hearings, participants expressed a desire for
reform to come naturally through court decisions rather than amendments to the
current law. ' Therefore, it may come that even after such a comprehensive review,
change could still be far away or in fact, may never happen.

VII. CONCLUSION

Two relatively concrete results have emerged from the holding in Aereo. First,
digital enterprises looking to exploit “loopholes” in copyright law are on less firm
footing when it comes to what the Supreme Court will allow them to get away with.
Second, an entirely self-contained system that responds to user requests and transmits
content to individual users one-at-a-time in real time infringes upon the public
performance right of the copyright holders. 144 Less concrete, but still needling at the
general consciousness of all those who grapple with these copyright issues, is the

! Id. at 84.

"2 Mr. Collins was the first to call Aereo “disruptive” in the hearing, downplaying those who argued
that it was somehow new or innovative. /d. at 89 (statement of Rep. Collins, Member of the H. Comm.
of the Judiciary). Matthew Polka, president of the American Cable Association, on the other hand, had
some comments about the classification of Aereo’s system as “disruptive™:

Whether it is Aereo or whether it is the next new disruptive technology—by the

way, | love that term, ‘‘disruptive technology’’ because it is disrupting existing

business models. And we had better get it, and we had better get with the consumer

or else the consumers are going to pass us by. And frankly, that is one of the reasons

why at the American Cable Association we supported Aereo because we believed

that innovation in this marketplace is good.
Id. at 85. Finally, William Roberts, Acting Associate Register of Copyrights and Director of Public
Information & Education, was the only one who pointed out that the existing system may not even work
for a company like Aereo, stating:

I would note that Aereo in their presentation before the Court specifically

acknowledged that they were not a cable system, and, therefore, not qualified for

the cable statutory license, therefore, suggesting that any license that they might

wish to have in the future would have to be considered by the Congress.
ld.

3 See Copyright Protection, supra note 1, at 111 (statement of Professor Mark Schultz) (“But, as
things stand, the law works remarkably well. And indeed even conceivably joining a new broadcast treaty
would not require us to change the law. And thus, the current statutory scheme works well. And I am not
aware, although I don’t speak on behalf of the broadcasters, I am not aware, in fact, of the broad-casters
seeking new rights.”). Yet, some advocates seem fine with Congress incentivizing private entities to
continue good practices. See generally id. at 67 (statement of Professor David Nimmer).

'* See Am. Broad. Cos. v. Aereo, Inc., 134 S. Ct. 2498, 2510-11 (2014).
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sense that maybe the time is coming for another big reform in copyright. The
question stands, however: Where will it come from and when?






